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CITY PLANNING COMMISSION
MEETING PROCEDURES

MEETING ORDER:

The City Planning Commission will hold its regular meeting on Thursday, February 20, 2014 at
8:30 a.m. in the City Hall Council Chambers at 107 North Nevada Avenue, Colorado Springs,
Colorado.

The Consent Calendar will be acted upon as a whole unless a specific item is called up for
discussion by a Planning Commissioner, a City staff member, or a citizen wishing to address
the Planning Commission.

When an item is presented to the Planning Commission the following order shall be used:
e City staff presents the item with a recommendation;
e The applicant or the representative of the applicant makes a

presentation;

Supporters of the request are heard;

Opponents of the item will be heard;

The applicant has the right of rebuttal;

Questions from the Commission may be directed at any time

to the applicant, staff or public to clarify evidence presented

in the hearing.

VIEW LIVE MEETINGS:

To inquire of current items being discussed during the meeting, please contact the Planning &
Development Team at 719-385-5905, tune into local cable channel 18 or live video stream at
WWW.Springsgov.com.




CPC Agenda
February 20, 2014

Page 3

CITY PLANNING COMMISSION
COMPREHENSIVE PLAN AND REVIEW CRITERIA

COMPREHENSIVE PLAN:

The City Planning Commission uses the Comprehensive Plan as a guide in all land use matters.
The Plan is available for review in the Land Use Review Office, located at 30 S. Nevada
Avenue, Suite 105. The following lists the elements of the Comprehensive Plan:

Introduction and Background

Land Use

Neighborhood

Transportation

Natural Environment

Community Character and Appearance
2020 Land Use Map

Implementation

The Comprehensive Plan contains a land use map known as the 2020 Land Use Map. This map
represents a framework for future city growth through the year 2020, and is intended to be used
with the Comprehensive Plan’s goals, policies, objectives and strategies. It illustrates a desired
pattern of growth in conformance with Comprehensive Plan policies, and should be used as a
guide in city land use decisions. The Comprehensive Plan, including the Land Use Map, may be
amended from time to time as an update to city policies.

APPLICATION REVIEW CRITERIA:
Each application that comes before the Planning Commission is reviewed using the applicable
criteria located in the Appendix of the Planning Commission Agenda.




CPC Agenda
February 20, 2014

Page 4

CITY PLANNING COMMISSION
APPEAL INSTRUCTIONS

In accordance with Chapter 7, Article 5, Part 906 (B) (1) of the City Code, “Any person may
appeal to the City Council any action of the Planning Commission or an FBZ Review Board or
Historic Preservation Board in relation to this Zoning Code, where the action was adverse to
the person by filing with the City Clerk a written notice of appeal. The notice of appeal shall be
filed with the City Clerk no later than ten (10) days after the action from which appeal is taken,
and shall briefly state the grounds upon which the appeal is based.”

Accordingly, any appeal relating to this Planning Commission meeting must be submitted to the
City Clerk (located at 30 S. Nevada Avenue, Colorado Springs, CO 80903) by:

Monday, March 3, 2014

A $176 application fee and a justification letter specifying your specific grounds of appeal shall
be required. The appeal letter should address specific City Code requirements that were not
adequately addressed by the Planning Commission. City Council may elect to limit discussion at
the appeal hearing to the matters set forth in your appeal letter.
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CITY PLANNING COMMISSION MEETING AGENDA
THURSDAY, FEBRUARY 20, 2014
1. Approval of the Record of Decision (minutes) for the January 16, 2014 City Planning
Commission Meeting
2. Communications
3. Consent Calendar (Items A-C) ....cccuvvvivieeeiiiiiiiiiiiieeeeeeee Page 7
4. Unfinished Business Calendar (Item 4)...........ccevvvivieeennnn. Page 45
New Business Calendar (Items 5-6).........cccceevviiiiiviiennnnnn. Page 57
Appendix — ReVIEW Crteria . ........cccuvvverieieeeiiiiiiiiieeee e Page 100
ITEM NO. PROJECT DESCRIPTION PAGE NO.
ITEM: A
CPC CU 13-00134
(Quasi-Judicial) Request by NES Inc. on behalf of Front Row Properties LLC for A
PARCEL NO.: conditional use to allow a fast food restaurant in an OC (Office v
6327209031 - Complex) zone district located at 3230 Austin Bluffs Parkway,
contains 1.57 acres and is zoned OC (Office Complex).
PLANNER:
Lonna Thelen
ITEM: B.1
CPC ZC 13-00122 Request by Guman and Associates on behalf of Apaloosa
Investments, LLC for the following development applications:
ITEM: B.2
CPC PUD 06-00108- 1. A change of zoning from Agricultural with Airport Overlay
ASMJ13 (A/AO) to Planned Unit Development with Airport Overlay
(Quasi-Judicial) (PUD/AO). This would provide for single-family detached
residential use with a maximum density of 5.86 dwelling 17
PARCEL NOS.: units per acre and maximum building height of 30 feet.
5307002005, 2. A major amendment to the approved Dublin North
5307002014, Development Plan. This application would allow for an
5307002018, & additional 23 lots and new City streets.
5307002020
. The property is located north of the Dublin Boulevard and Sandy
PLANNER: Ford Lane intersection and it consists of 47 acres.
Larry Larsen
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ITEM: C Request by Dean Mabe on behalf of Dianna Sanchez for approval
CPC CU 13-00110 of the 550 E Kiowa St. conditional use development plan to allow
(Quasi-Judicial) the property to be used for auto repair. The plan illustrates the use
of the existing building for auto repair, and the construction of a 190
PARCEL NO.: square-foot attached lean-to and a 208 square-foot detached shed. 29
6418111056 The property is located at 550 E. Kiowa St., is roughly 0.78 acre, is
zoned C6/SS (General Business with the Streamside Overlay
PLANNER: Zone) and is located between E. Kiowa St. and E. Bijou St. just
Ryan Tefertiller west of N. El Paso St.
UNFINISHED BUSINESS CALENDAR
ITEM NO. PROJECT DESCRIPTION PAGE NO.
ITEM NO.: 4
CPC AP 14-00002
(Quasi-Judicial) (Postponed from the January 16 meeting)
An appeal by Studio A 64 LLC and K.C. Stark of an administrative
PARCEL NO.: determination that a marijuana smoking facility is not a permissible 45
6418119015 land use within the Form-Based Zoning. The subject property is
located at 332 East Colorado Avenue.
PLANNER:
Peter Wysocki
NEW BUSINESS CALENDAR
ITEM NO. PROJECT DESCRIPTION PAGE NO.
ggyé\lli?dS-%oogz- Appeal by Bill and Maureen Marchant and others regarding the
AAMNI3 adm_lnlstratlve approval of an application requestgd by Nine
(Quasi-Judicial) Design, Ltd. on behalf of K_F103-CV, LLC for a minor _ameno!me_nt
to the approved Cumbre Vista Development Plan. This application
PARCEL NO .- would allow for a_change in the phasing sequence, street and lot 57
5306000007 - Iayqut, an extension of the proposeql Clj[y street, De Anza Peak
Trail to Sorpresa Lane and a reduction in the number of lots. The
PLANNER: property is located between Cowpoke Road and Sorpresa Lane,
' east of Tutt Boulevard and it consists of 113 acres.
Larry Larsen
ITEM NO.: 6
CPC UV 13-00129
(Quasi-Judicial) Request by Oliver E. Watts Consulting Engineer, Inc. on behalf of
, the Helen Collier Trust for a Use Variance to allow a tri-plex in an
sflgiféogg " R-2 (Two-Family Residential) Zone District. The property consists 87
of 0.17 acre and is located at 623 N. Spruce Street.
PLANNER:
Mike Schultz
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CITY PLANNING COMMISSION AGENDA
ITEM NO: A

STAFF: LONNA THELEN

FILE NO:
CPC CU 13-00134— QUASI-JUDICIAL

PROJECT: AUSTIN MEADOWS BUSINESS CENTER
APPLICANT: NES INC

OWNER: FRONT ROW PROPERTIES, LLC
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PROJECT SUMMARY:

1.

wnN

Project Description: This project includes concurrent applications for a conditional use
development plan for a 1.57-acre site located north of Austin Bluffs Parkway and west of
Meadowland Boulevard.

The applicant is requesting a conditional use for a fast food restaurant in the OC (Office
Complex) zone district. The remaining lot is conceptually planned for a sit down
restaurant. The applicant has also submitted a final plat to subdivide the property into
two lots, one for the fast food restaurant and the other for the sit down restaurant. The
final plat is being reviewed administratively. (FIGURE 1)

Applicant’s Project Statement: (FIGURE 2)

Planning and Development Department’'s Recommendation: Approval of the
applications, subject to modifications.

BACKGROUND:

1.
2.
3.

©ooNoOA

Site Address: 3230 Austin Bluffs Parkway
Existing Zoning/Land Use: OC / vacant
Surrounding Zoning/Land Use: North: R1-6 / single-family residential
South: PBC / commercial
East: C-5/gas station
West: OC / mini-warehouse
Comprehensive Plan/Designated 2020 Land Use: General Residential
Annexation: Garden Ranch Addition #3, 1963
Master Plan/Designated Master Plan Land Use: No master plan for this site.
Subdivision: Austin Meadows Business Center
Zoning Enforcement Action: No enforcement actions.
Physical Characteristics: The site is currently vacant with little slope on the site and no
significant vegetation.

STAKEHOLDER PROCESS AND INVOLVEMENT: The public process involved with the

review of these applications included posting of the site and sending of postcards on two

separate occasions to 80 property owners within 500 feet. Comment from one neighbor was

received. (FIGURE 3) The concern of this neighborhood member was primarily traffic from the

site and buffering light and sound from the site. All applicable agencies and departments were

asked to review and comment. No significant concerns were identified. All issues and concerns

were incorporated into the development plan or provided as conditions of approval. Prior to the

City Planning Commission hearing, the site will be posted and postcards mailed once again.

ANALYSIS OF REVIEW CRITERIA/MAJOR ISSUES/COMPREHENSIVE PLAN & MASTER

PLAN CONFORMANCE:

1.

Review Criteria / Design & Development Issues:

The applicant is proposing to use the site for two restaurants (one fast food and one sit
down). The fast food restaurant requires a conditional use prior to approval. The sit
down restaurant is a permitted use with an approved development plan and is shown
conceptually on the plans; it will require an amendment to this development plan prior to
building permit to finalize the site design and building elevations. The site will also be
platted into two lots with this application.

The site is located within a strip of office/commercial uses north of Austin Bluffs
Parkway. The office/commercial strip backs up to single-family residential. In order to
buffer the single-family residential from the proposed use, the applicant has included a



CPC Agenda
February 20, 2014
Page 9

15 foot landscape buffer that includes vegetation and a six-foot wooden fence. In
addition, the fast food building is located closer to Austin Bluffs and has landscape along
the north side of the building. There is a sidewalk connection to the building from Austin
Bluffs Parkway.

The traffic created by the fast food restaurant was reviewed and no additional traffic
improvements were required for the site. Cross access easements allow the site to be
accessed from Meadowland Boulevard or Austin Bluffs Parkway. An additional driveway
is proposed off Austin Bluffs to access the sit down restaurant site. This driveway will
utilize an existing curb cut.

The conditional use review criteria and findings are in city code section 7.5.704. Subject
to the recommended technical modifications, staff believes the project meets the
required findings.

Staff has determined that the project meets the development plan criteria found in city
code section 7.5.502.

Conformance with the City Comprehensive Plan:

The Comprehensive Plan designates this site as General Residential. Within the general
residential designation a secondary use is neighborhood center that serves the
neighborhood. The restaurants proposed with this application will serve the residences
surrounding the site.

Policy LUM 202: General Residential

Utilize the General Residential designation for the vast majority of existing and future
residential areas. This designation includes a wide variety of residential uses, as well as
uses that serve and support individual neighborhoods.

Strategy LUM 202c: General Residential Secondary Uses

Include supporting uses such as neighborhood centers with pedestrian-oriented, low-
impact shops and services, parks and recreation areas, religious institutions, and
schools. Neighborhood centers may range up to 5 acres in size. Consider proposed
secondary uses that individually or cumulatively exceed five acres, as proposed Map
amendments from General Residential to a more intense Map designation to allow
significant land use changes to be analyzed on a neighborhood and citywide basis.

Conformance with the Area’s Master Plan:
No master plan exists for this site.
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STAFF RECOMMENDATION:

Item: A CPC CU 13-00134 — Conditional Use

Approve the conditional use for Austin Meadows Business Center, based upon the finding that
the conditional use complies with the review criteria in City Code Section 7.5.704 and 7.5.502.E,
subject to compliance with the following technical and/or informational plan modifications:

Technical and Informational Modifications to the Conditional Use:

1. Under building use in the site data change “Lot 2 Site Down Restaurant” to “Lot 2 Sit
Down Restaurant”.

2. Label all four elevations of the trash enclosure with north, south, east or west.

3. Call out the light fixtures on the building as full cut-off.

4. Reception numbers need to be included on the plan for existing public easements. Also,
label the proposed public easement for the new onsite mains.

5. All electric and gas lines need to be shown and labeled on the plan. Please add and
label the missing items, including showing/labeling the two onsite transformers (one is
shown), two high pressure gas mains along Austin Bluffs and north of existing public
wastewater main, one gas distribution main along Austin Bluffs and north of existing
public wastewater main. There is a UG and UE labeled but staff is not sure which of
these listed relates to the UG and UE.

6. The grease interceptor for lot 2 is shown on the water service line. Please move to
wastewater service line. Also, show domestic wastewater services coming out of the
buildings that connect to the wastewater service line after the grease interceptor. Two
lines out of each building are needed to separate the domestic waste from the waste that
needs to go to the interceptor. Please correct on DP.

7. Utilities were added to the Landscape Plan; however, the additional utilities being
requested above are also need to be added to the Landscape Plan. Several of the
proposed trees need to be moved so that they are not within 15 feet from the existing or
proposed public utility mains. Also, trees must not be located directly over or within 6
feet of any underground gas or electric distribution facilities and shall not violate any
provision of the National Electric Safety Code (NESC) or any applicable Natural Gas
Codes or Colorado Springs Utilities’ policies, which require a minimum clearance of 10
feet from gas mains rated at 150 psi. Correct the Landscape Plan to ensure all
separation criteria are met for gas, electric, water and wastewater.
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Project Statement
Austin Meadows Business Center
November 2013
This OC Zoned property is located one lot west of the intersection of Austin Bluffs Parkway and

Meadowland Blvd. The site is bounded on the south by Austin Bluffs Parkway; on the east be a
Convenience store with car wash; on the north by single family residents; on the west by

. ministorage. The site shares access with the convenience store via an access easement to

meadowland Blvd., and by a common drive to Austin Bluffs Parkway located on the subject site.
A second right in/right out access to the site is located just east of the west property boundary.
No changes are proposed to the existing access points.

The proposed land use for the site is for a Quick Serve Restaurant on the easterly of two

proposed lots, and a restaurant without drive through service on the westerly of the two
proposed lots. The Quick Serve Restaurant requires a Conditional Use in the OC Zone. A
Development Plan for both uses is included in the application package.

This site and the proposed uses transition from east to west from highest intensity
(convenience store and car wash) to lower intensity (ministorage). Screen fencing and
landscape buffers will protect the existing residences to the north from impacts of this use.
Non-residential use is permitted in the current zone. Development of buildings on this site will
provide some noise protection to residents by blocking noise from Austin Bluffs Parkway.

Development Plan Review Criteria

1. Will the project design be harmonious with the surrounding land uses and neighborhood?
Yes. The proposed uses create an east to west transition from higher intensity to lower
intensity. The boundary between residential and non-residential land use has already been
established by zoning.

2. Will the proposed fand uses be compatible with the surrounding neighborhood? Will the
proposed development overburden the capacities of existing streets, utilities, parks, schools
and other public facilities? Yes. This is an infill project where infrastructure has been put in
place in anticipation of non-residential development. Buffering along the north property line
provides compatibility with the residential properties to the north.

3. Will the structures be located to minimize the impact of their use and bulk on adjacent
properties? Yes. One story buildings are proposed where 45 foot tall buildings are permitted
by zone.

4. Will landscaping, berms, fences and/or walls be provided to buffer the site from undesirable
views, noise, lighting or other off-site negative influences and to buffer adjacent properties
from the negative influences that may be created by the proposed development? Yes.
Buffering along the north property line provides compatibility with the residential properties
to the north.

FIGURE 2
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5. Will vehicular access from the project to the streets outside the project be combined, limited,
located, designed and controlled to channel traffic to and from such areas conveniently and
safely and in such a manner which minimizes traffic friction, noise and pollution and promotes
free traffic flow without excessive interruption? Access points to and from the site have been
previously established and are not proposed to be changed.

6. Will all the streets and drives provide logical, safe and convenient vehicular access to the
facilities within the project? Yes. Access points to and from the site have been previously
established and are not proposed to be changed.

7. Will streets and drives within the project area be connected to streets outside the project
area in such a way that discourages their use by through traffic? Access points to and from the
site have been previously established and are not proposed to be changed.

8. Will adequately sized parking areas be located throughout the project to provide safe and
convenient access to specific facilities? Yes. Parking meets or exceeds Code requirements.

9. Will safe and convenient provision for the access and movement of handicapped persons and
parking of vehicles for the handicapped be accommodated in the project design? Handicap
parking and access to buildings has been provided.

10. Will the design of streets, drives and parking areas within the project result in a minimum of
area devoted to asphalt? Yes.

11. Will pedestrian walkways be functionally separated from vehicular traffic and landscaped to
accomplish this? Will pedestrian walkways be designed and located in combination with other
easements that are not used by motor vehicles? Yes. Pedestrian circulation has been provided
on site.

12. Does the design encourage the preservation of significant natural features such as healthy
vegetation, drainage channels, steep slopes and rock outcroppings? Are these significant
natural features incorporated into the project design? This criterion does not apply. There are
no significant naturel features on this site.

Conditional Use Review Criteria

A. Surrounding Neighborhood: That the value and qualities of the neighborhood surrounding
the conditional use are not substantially injured. The property is zoned for non-residential use.
The Conditional Use application is for the drive through component of the restaurant. The
adjacent convenience store use has a drive through component (car wash), therefore a
neighborhood standard has been set for the drive through component of the restaurant.

B. Intent of Zoning Code: That the conditional use is consistent with the intent and purpose of
this Zoning Code to promote public health, safety and general welfare. The proposed
restaurant use is permitted in the current zone. The drive through component, for which the
Conditional Use is required, is consistent with the intent and purpose of the OC Zone and with
the adjacent use. Access to the site is fixed and tied to the adjacent convenience store use.

C. Comprehensive Plan: That the conditional use is consistent with the Comprehensive Plan of
the City. The Land Use Map component of the Comprehensive Plan generally shows this site
as a Commercial Center, therefore the proposed use is consistent with the Plan.

FIGURE 2



CPC Agenda
February 20, 2014
Page 16

December 21, 2013

To Mrs. Thelen,

This is a comment letter for the property a 3230 Austin Bluffs Parkway file number
CPCCU 13-00134.

1.

N oy

9.

Merge or traffic lane coming out on Austin Bluffs for the business exit/west
bound entrance. We do not know if that 3rd lane will continue all the way or if
traffic will have to merge to the two lanes after Goldenrod Road.

Also concerned about traffic going through the residential areas located behind
this lot.

Entering and exiting for the shared entrance of Meadowland Blvd. for the
Diamond Shamrock and two other business’s (Dunkin Donuts and Restaurant?).
This could put a bottleneck of traffic onto and off of Meadowland Blvd and the
shared entrance. Duncan Donuts is planned to have a drive thru which would
also create more traffic behind residential homes. Cars idling create more
pollution close to residence homes.

This also brings up deliveries and time of deliveries with commercial vehicles.
Diamond Shamrock currently uses the reciprocal access area for some of their
delivery trucks to unload. And I do not know how sharing this area with
commercial vehicles may work with regular traffic and/or customers for these
three businesses. Also delivery times for these new businesses, what times will
these deliveries be taking place, when they are so close to residential homes?
Lighting, landscaping and stormwater: Will the lighting be similar to the lights
used at the Security Storage units. We do know, because of the closeness to
resident’s home the Storage unit’s lowered the height and wattage of the lights
used, changed the color of the lights and added hoods to some lights. The fences
shown on the plans, being right up next to existing fences does not allow for
similar fencing (approximate 10 ft.) with locked access and a small green belt as
the storage units have. Maintaining trash and stormwater areas have a concern
similar as to the trash and stormwater up by the Popeye’s and the residents. Also
with food waste comes more skunks and raccoons. Who will maintain and be
responsible that the stormwater pond is working?

What will be the business hours for these businesses? True working hours.
What about signage, street side or on a pole?

We feel the OC zoning here at this location is not being used properly as to the
residential location being so close. OC zone used to mean Office Complex. When
did OC become zoned for restaurants?

We have been under the impression that the OC zoning for that lot was to be
used, as one lot not two lots not two lots.

10. We were not happy to receive this notice so close to the Christmas Holidays

when we feel like this notice was trying to be “snuck” through before the end of
the year.

Thank you for addressing our concerns with this development.
Sincerely,
John Bolt and Jenny Marolf

FIGURE 3
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PROJECT:
APPLICANT:

OWNER:

CITY PLANNING COMMISSION AGENDA

ITEMS: B.1, B.2

STAFF: LARRY LARSEN

FILE NOS.:
CPC ZC 13-00122 — QUASI-JUDICIAL
CPC PUD 06-00108-A5MJ13 - QUASI-JUDICIAL

DUBLIN NORTH PHASE 6
GUMAN AND ASSOCIATES

APALOOSA INVESTMENTS, LLC

!

| SR PRNDY
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PROJECT SUMMARY:

1.

Project Description: Request by Guman and Associates on behalf of Apaloosa
Investments, LLC for consideration of 1.) a zone change from A/AO (Agricultural with
Airport Overlay) to PUD/AO (Planned Unit Development: Detached Single-Family
Residential, density 5.66 dwelling units per acre, maximum building height of 30 feet,
with Airport Overlay) zone district, and 2.) a development plan amendment for the Dublin
North (Phase 6) project to include this new area and to add an additional 23 lots .
(FIGURE 1). The property is located north of the Dublin Boulevard and Sandy Ford Lane
intersection and consists of 5 acres.

These applications and development are part of the overall Dublin North master plan.
The zoning remained as Agricultural until this phase was ready for construction.

2. Applicant’s Project Statements: (FIGURE 2)
3. Planning and Development Department’'s Recommendation: Approval of the
applications.
BACKGROUND:
1. Site Address: Not applicable
2. Existing Zoning/Land Use: A/AO (Agricultural with Airport Overlay) / Vacant (FIGURE 3)
3. Surrounding Zoning/Land Use:
North: A (Agricultural) / Vacant (Planned: Residential)
South: County RR-5 (Rural Residential) / Vacant (Pending Annexation)
East: PUD (Planned Unit Development — Residential) / Vacant (Planned: Single-Family
Residential)
West: County RR-5 (Rural Residential) / Single-Family Residence
4. Comprehensive Plan/Designated 2020 Land Use: General Residential
5. Annexation: Dublin North 1C (2007)
6. Master Plan/Designated Master Plan Land Use: Dublin North Master Plan - Residential
7. Subdivision: Dublin North filing #6 (Pending)
8. Zoning Enforcement Action: None.
9. Physical Characteristics: The site slopes slightly towards the southwest. The site has no

significant vegetation (grasses and shrubs) or natural features.

STAKEHOLDER PROCESS AND INVOLVEMENT: The standard City naotification process was

used for the internal review and included posting the property with a notice poster and mailing
postcards to approximately 116 property owners within 500 feet of the project area.

The same posting and notification process will be utilized prior to the CPC public hearing.

All applicable agencies and departments were asked to review and comment. No significant
concerns were identified. All issues and concerns were incorporated into the development plan.
Final compliance will be verified and confirmed prior to issuance of a building permit.

ANALYSIS OF REVIEW CRITERIA/MAJOR ISSUES/COMPREHENSIVE PLAN & MASTER

PLAN CONFORMANCE:

1. Design and Development Issues: This is a simple addition to an existing development plan

and allows for an additional 23 lots.
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2. Conformance with the City Comprehensive Plan: The use is consistent with the City
Comprehensive Plan. The Plan’s 2020 Land Use Map identifies this area as a “General
Residential”.

The following City Comprehensive Plan goals, objectives and policy statements apply to this
project:

Policy LU 201: Promote a Focused, Consolidated Land Use Pattern: Locate new growth and
development in well-defined contiguous areas in order to avoid leapfrog, scattered land use
patterns that cannot be adequately provided with City services.

Strategy LU 302c: Promote Compatibility between Land Uses of Differing Intensities: Design
and develop mixed land uses to ensure compatibility and appropriate transitions between land
uses that vary in intensity and scale.

Objective LU 4: Encourage Infill and Redevelopment: Encourage infill and redevelopment
projects that are in character and context with existing, surrounding development. Infill and
redevelopment projects in existing neighborhoods make good use of the City's infrastructure. If
properly designed, these projects can serve an important role in achieving quality, mixed-use
neighborhoods. In some instances, sensitively designed, high quality infill and redevelopment
projects can help stabilize and revitalize existing older neighborhoods.

Policy LU 401: Encourage Appropriate Uses and Designs for Redevelopment and Infill Projects:
Work with property owners in neighborhoods, the downtown, and other existing activity centers
and corridors to determine appropriate uses and criteria for redevelopment and infill projects to
ensure compatibility with the surrounding area.

Objective LU 5: Develop Cohesive Residential Areas: Neighborhoods are the fundamental
building block for developing and redeveloping residential areas of the city. Likewise, residential
areas provide a structure for bringing together individual neighborhoods to support and benefit
from schools, community activity centers, commercial centers, community parks, recreation
centers, employment centers, open space networks, and the city’s transportation system.
Residential areas also form the basis for broader residential land use designations on the
citywide land use map. Those designations distinguish general types of residential areas by
their average densities, environmental features, diversity of housing types, and mix of uses.
Residential areas of the city should be developed, redeveloped and revitalized as cohesive sets
of neighborhoods, sharing an interconnected network of streets, schools, parks, trails, open
spaces, activity centers, and public facilities and services.

Policy LU 501: Plan Residential Areas to Integrate Neighborhoods into the Wider Subarea and
Citywide Pattern: Plan, design, develop, and redevelop residential areas to integrate several
neighborhoods into the citywide pattern of activity centers, street networks, environmental
constraints, parks and open space, school locations and other public facilities and services.

Strategy LU 501a: Link Neighborhood Layout and Design to a Larger Residential Area: In
master plans and in community planning areas, layout and design individual neighborhoods to
form a coherent residential area.
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Policy LU 601: Assure Provision of Housing Choices: Distribute housing throughout the City so
as to provide households with a choice of densities, types, styles and costs within a
neighborhood or residential area.

Objective N 1: Focus On Neighborhoods: Create functional neighborhoods when planning and
developing residential areas. Regard neighborhoods as the central organizing element for
planning residential areas. Rely on neighborhood-based organizations as a means of involving
residents and property owners in the decision-making process.

Objective N 3: Vary Neighborhood Patterns: Integrate a variety of housing types and densities
with amenities, services, and retail uses to generate opportunities and choices for households.
When the character, context and scale of the surrounding neighborhood are taken into account,
mixed-use developments can provide unique opportunities for employment, shopping, housing
choice, and public gathering space, while having a positive impact on the neighborhood.

Objective CCA 6: Fit New Development into the Character of the Surrounding Area: Often the
overall character of a new development is not realized until the project is completed. This can
lead to unintended impacts and incompatible development. Applicants for new developments
need to clearly identify how their projects will fit into the character of the surrounding area and
the community as a whole with respect to height, scale, bulk, massing, roof forms, signage,
overall site design, pedestrian and vehicular access, and relation to the public right-of-way.

Policy CCA 601: New Development Will be Compatible with the Surrounding Area: New
developments will be compatible with the surrounding land uses and will complement the
character and appearance of adjacent land uses.

It is the finding of the City Planning and Development Staff that the Dublin North Phase 6 project
is consistent with the City’s Comprehensive Plan 2020 Land Use Map and the Plan’s goals,
objectives and policies for General Residential use.

3. Conformance with the Area’s Master Plan: This project is located within the Dublin North
Master Plan area is designated for residential use.

It is the finding of the City Planning and Development Staff that the Dublin North Phase 6 project
is consistent with the Dublin North Master Plan.

4. Zone Change to Planned Unit Development (PUD): The existing zoning for this area is
A/AQO (Agricultural with Airport Overlay). The proposed zone is PUD/AO (Planned Unit
Development: Detached Single-Family Residential, density 5.66 dwelling units per acre,
maximum building height of 30 feet, with Airport Overlay).

Zone change requests are reviewed based upon the zone change criteria found in City Code
Section 7.5.603.B. Further, zone changes to Planned Unit Development are reviewed based
upon the establishment and development of a PUD zone criteria found in City Code Section
7.3.603.

It is the finding of the City Planning and Development Staff that the zone change meets the
zone change criteria found in City Code Section 7.5.603.B and the establishment and
development of a PUD zone criteria found in City Code Section 7.3.603.
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5. Development Plan Amendment: The Dublin North PUD Development Plan Amendment
is submitted in conjunction with the zone change application for this project.

PUD Development plans are reviewed based upon the PUD development plan review criteria
found in City Code Section 7.3.606.

It is the finding of the City Planning and Development Staff that the PUD development plan
meets the development plan review criteria found in City Code Section 7.3.606.

STAFF RECOMMENDATIONS:

Item: B.1 CPC ZC 13-00122 — Zone Change to PUD

Approve the proposed zone change to PUD/AO (Planned Unit Development: Detached Single-
Family Residential, density 5.66 dwelling units per acre, maximum building height of 30 feet,
with Airport Overlay), based upon the finding that the change complies with the zone change
criteria found in City Code Section 7.5.603.B. and the PUD establishment criteria found in City
Code Section 7.3.603.

Item: B.2 CPC PUD 06-108-A5MJ13 — PUD Development Plan Amendment

Approve the Dublin North Phase 6 PUD Development Plan Amendment based upon the finding
that the plan complies with the PUD development plan review criteria in City Code Section
7.3.606.




February 20, 2014

CPC Agenda
Page 22

FIGURE 1

- §1 4O S1 133HS NYId NOLLYDRSHI TYNId
— .MP-MI”-“““.“ — S1 30 ¥l L33HS NVd NOLLYOIYEI TVNIS
T 5140 £l 133HS NY'Id 3dVOSANY TVNId
e Leloelr o] IR 5140 ZL133HS NY1d 3dVOSANYT TYNId
llllll —— SL 40 1L 133HS NVd 3dYDSANYT TVYNI4
ovume sy ot oty i s pame S 40 0L 133HS NV ALMIOVS D18Nd ¥ AL AHVNINITINA
[ e T TNAWS YIS 17908 S 40 6133HS NYId ALFHOYS D8N 3 ALNILA AHYNINMTINA
MM_JmE e aen | ANAWALYIS LI3C0Hd S1 40 9133HS NYd ALIIOY DENd ¥ ALMLLA AYYNINNSHD
TIVH3A0 ) T T SL40  £133HS NYId ONIQVHD ANYNIANIH] TIVEHIAC
CVERIN T OCAR KRaT  Qady LT KN TN CRHTUAD SL 40 9433HS SNOILYAIN3 /SNOILD3S 133MIS /SUVISa
“RHOLSIH INIWNGNIAV NV Id INFHAO 13A30 ALUON NiTana SL40 §133HS NYd 315
5140 ¥ 433HS NYid 3US
§1 40 E433HS NYid 3US
S§L40 ZiI3HS NVId 3US
140 L 4I3HS NVd 3115 TIvH3aA0
PR 3 XAAN) L33HS
oo | | wa
T TV BT 19 40 LT
"DMINHED I 90 L0 341 OL 1334 BC 71 17 40 TONVLSI0 ¥ NOIAORNT V 'V GIVE JO 391 AMYONNOE HIMON FHL RO ONY LIZI000N TINIHL Ph
LOVOIYS 40 HINEOD ML O 4T3 0TV ¥ 91 LOVOIVS 30 3NN LM FHL NO ONY MOZEZIZN TINIHL NOMINGENS ¥ Y ‘P4 1O GIVE 40 HINYOD LEIMHINOS ML OL 1304 000% 40 TINVATIO ¥ MLZZI.CrM TONIHL
AT QUBL S0 HAONG ¥ ONY "L334 CTTZL SO SIUOVY ¥ *,37.20.8¢ 30 VLTIO ¥ ONAVH L3 3L OL AW ¥ 3O ¥ ML MO T
TIAMTO SO LNIDY ¥ 0L 1334 vrIZS S0 IINVISWD ¥ MSZ00.000 |
“—- s N— FITUNGD (2) ML BNAMTTION T4 MOKSATENS ¥ ' $ OVY ¥ 1077 40 37T HIMON 3642 NO GW ATU2LEIM TONIHL 3 L0 OIVS 40 G3M00 LEBWHLECH FHLOL 1234 81 309 40 3DHVASIO Y § 10 OIS 4O 31 ISIM JHL KO CINV MLV, 40N
TONBHL NOBWGENS VY Y OVE § L0 20 HINUOD JSIMALNOS BUL QL 130 OFSLE') 30 IONVLSID ¥ NOKINGENS ¥ ¥ CIVS JO0 IM1 ANVONNOG HUNOS 3HL NO ONY M.SGIILEET FONIHL NORIAKIET ¥ ¥ GIvE 40 NIMHQO LEVIHLNOS
3HL 0L 1334 WUSITL 40 SONLEI0 ¥ NORIAKISNE ¥ 'V OIVE 40 AMYONNOG 15V 31U NO O AZLEL3.008 FONTHL DHINED I 30 LMIOd 3L DN3E 1O GV 1'ON DN HINON NITNG OIVS 40 MBNNOD LSYIHIHON JHL 1Y DNIDNINNGD
N“% 1334 13 1z ST .t AB ONG ATILEYS IHL 1V CELNGIANNON DM ONY MYVET § ON
¥ 0 0NI AHLLEIM FU LY TALNIWNON DM 18 30Vd 1V T-M ¥008 LY B ¥V M ALY £Y 03 HONOWHL 04 8107 40 INT1 AMVINNOU ATIMIMON Bt TORRNH 20 bVl
CYINE=) QOO0 0 VLS OV |30 AL ‘NVKRIIN L 20 LEIN §9 TONVY
| _var sl HUNDS [ @HENMOL 'L NOLLITE 40 MILLIVTIO-INO ISVEHUNOR 4L M OM3R 192K1 LE1Z HIBNON NOLLIIM H3CHN SO0 ALNNCD OTvd Ta 11 M GV BY R oLz B2
[ cicewiie i T3 B{L M DALY SV 1'ON DAY KLON MIGNG ‘56 F0Vd LY T4 XOOH 1Y M SGH0IT ALNNOD OFvd T B4 NI TRV §Y NORIAKNS ¥ ¥ 20 IV 30O SO NOLNOM ¥ QHY SAEITION 1t HONOWAL § 8107 30 TIV
‘NOLLJIIOSIA TvoaAT
o N S = : N «0-.00L =, :3VOS
e = =" — i Mrul
B e e e = E - »
) s . — = ; HIHON
e T e, tLgver= mrs =y \
G <! S \
" 0 T~ \
c i .vw » ¥ 2 |ele|"wle (a2 |a|ln|=)efc \
o i A \
= ! : . \
— N omic [ RS ks \
=S Kl Ty zf,ﬁmﬂll::nl.lﬂr g \
ud i
. Oy " \
Z gl \
o & ; \
= 4 B
—t e W helnge Y &
> N i iy -3V
TéP== S
== (#] = i\
- "
e, e .
" - .
o
| e R
nm e \ "
! 2 -3SYH
2700 B b rS s » pou SR R ) | =
ST NS o - ol g2 N %
Tz , .. s, 5
i o b\ ;3
0 o oy ey pa o e} ;' £ " o
1R T 4 T SITR IR i ' Z-IASYE 5 1 o
—— t >\ " " 3
W 1 e N - e
5000 29t TERB SO Wi TR ! 7 - mf o A&
1 o e b1 BRSNS TR | | vf e -uu T = w 3
s e s B s T ERLTES WL amn 3¢ - &
\ H 4 ;
= TSR THRRTR R =\ e = N - //dr
30 IR o732 Wy a2 TS \=p -=H : .
RV K04 £1061 247300 5 O 5 Y “ ! i i 5
" . 8 # Lyt 7\« e
. e o NS o
T eI DU o ‘ r D | N, i
L M0 U LN L1V 17T B ___ = NN N
DL G SRS T t D apurin B
P = ij
AT AN VIR
R O TR -~
viva LS




EIrWSv-80100-90
ond 949

February 20, 2014

CPC Agenda
Page 23

[ var

YuoN ulgna

AVM 3¥AN0d OGNV "aATE NIMSNQA 40 LSVIHLEON
luswpuawy Jolep ueld uawdo|aAg

g

" FIGURE 1

N
GREENHAVEN"
FIING MO, 2

ALIVAD HILYM
9 1ovHL

&

ZONED: PUO
if
‘
S
b
- :

38U hﬂ?zmo 49567
ALV i 1534 TVOOT
o - LHNOD ANND A

e A A AR AT

E ‘D LOVHL

«0-.0F=.l:3V3IS Fi i
.i_- o o a __
ot ("M O .02Z1 VINA LYY TYLIONINC) e - .
e27 ] mmmmemm e oo e2GAI@NAERE o = T 5 >
i
B T ~ g ——— —
e e H LT W s ZESLEL  MGZ070.88S e EA
45620l )

= L

sERT==s

FAL] T4

|
'3AIH>
i

VLS v o \

€e

\
1 Fag

11 T
i

G-
IS 4

iFah

N

§

l\'4
HYNDQ

Si [43

LOLAL RESICENTI.

9l

~ INVI.ONQJAQNYS .

'__YJJ.NEGIIS':'IH VOOT -

@ .‘_ ..\: , rmm"<—lp—&
’ X~ N 8L, m..‘ !

LSONOWGS FHNUNY

e A — Ty Sy

3
@ s

B>

m 6L 8 :
L 0z Pl f
E ‘ | J“lm !
| i It 188
sl R
] e o | ¢ ' 8
] g ' 3 __“% S i N
_N 1o e \ 7 ; - ,
—————=lum z R R s
r (= P
el B JEE _ =B
MJWTW Lgsl o= ] = [ S N - &%,.zw‘mm, \ —-_
HHIRN T 5| = —
m.mmm-'w. “ 2% 1§ LR B e e _
! 2 i (>4 S\ s, e \
_ ) M M/n/ p » e -\ 2\ ¥ B B \\\ = 1 \ \ = _/ _
m 1 m” ‘ nm m..“...vl.i»M.P ,n __,_ —”W S T / arviars e = \ IM s /, L ogg ./ L m




February 20, 2014

CPC Agenda
Page 24

ELrWSY-80:00-90
and 2ad

«0-.0p=.1:3TV0S

o \ ucu |
Z ™ c x
T ]
2 3 e\ . k.\j Tl -y w
) kﬂm.un.\.\/.-\.. : k =T O\ — = 2
5 3 iw _ _ ESE —.ln—aN m
5 20 £ PO b _ y
o = € \yp oo T - k A o ||
a 2 O | - B 1 L1308 l||* .m H5as . —— e ——— - —HIl 2
i 5= X = A\ [ S— =l g
han | X \ b 5 62 -~ T oenev L0 2 =0 61 _ 8¢
g X = i 5 L\ alt o £ 7 ;
g & i } " 1 S g R (0 R 2
» 9 9 |l|| et i\ S\ \ | 45 - |
“ W mn " A\ Dt mv@v - 0z e \_ v m_ﬁn.w 8l 62
= g s =
o : T \\ = ) CAA\ et | oy F_L = ! .
. = X a
e * S ZBO'ES ) 4 BT\ \ o 1z & S H
s 3 . NOIIN313a AN — C) \w |
» 410vH1L v .. CE\ \ % 0 - - — - — -
2 e N\ 0z » - = 2 i
e | \ n _E_U.xwm_\ 55 W 9
/.. '\ \\x ON T_ N
w S Jﬂlvrw o osevi | -—- T g
—f  W————M~. e i  Eh-—" i \ = | e —T
e - ' » s Trvia ovenevLw P e W o e —e el s
mm V4 [ \ N M= 2 A S WiiNgasa w00\
s “.. 6 s f _ _\\ - X i \.\\ NS _IANA SYIONIS -
\x\ 1 i J ] e AN | P 8 _ | 3
T ; r 8 _ 2 _ v\ 1| || " .
mmmnw "ﬂ wmm L yome | J—_/\_.z..udih: | N /, ,/ ._ v Y s _ N _ ervm?.ﬁ “w.r
il o o2 SRS | B ! . : _ ¥ ! : : i€l
ST - SN el T
_mwm _..u/ i gl n RN s { ovNvHa A\ e e ] H i
B 2i:n \ | oAl ] FALILN {0 LOVHL Ve |
PR St e
| N — SIS — e B OCOT 30T, e
i m..” AINNOD &r
! i

FIGURE 1



February 20, 2014

CPC Agenda
Page 25

eSS ,0° 0y =L :FVOS _ N
vy ' |
| Ve
o | ikt g
| | S s
44 ! _ ,
1 !
/1008 0 i
LA (e s ___ /o
— =] | || I ==l sahvaot- "
e..lﬂll,h- t e ] ¥ .Tm.ﬂh. _._l... s B = =
| ﬂ i
' o ; o
! " gl ¥
' A (e}
I [44 _ ﬂ _ ~ n.w. ¥
—T T | § E
T oo i o F ‘ O ; . & T
O ' Ml--I.H--| —|-.|_ ..... b ¥ ! EN_ v 0 s i Sy
= s 1 2 | | ZER \< mcoN mc Six3
z & o 2 _ 9z 22 s T &(a m -_I
io : : mnace A (5 E S :
m ) ~N\_/ZF 5. g Mm N rntyficats| F_ i mﬁ u
i3 || Ha |51~ gl
o M 174 _ hu “ ! EC.
: 30 ,_w_ ! s ] mm 9 Copole, ur gt i w..w : .
- 3 e - > i =
2 2 S I, Bl T 132 - HE TVILNIAISIY W01
L= hw " Z0 7 -3IANASYIONIE  ®
i3 3 20 61 | :14 ke : o D
o Rm ' —t ' He B N R /
M w ﬁ a ! A { 1
s & Z H o e f H—-- —--—-- —f—— i
o O 32 : 1l
} 25 a5 8l _ !
: z ||| lI6] | L ¥
] —H i | ! 1%
; 3 o SR ——| 1
| | [ ———
n ) H H i
£ 5 | | o | st | q |l
< 5 k_r ! ' [ _ i
< | | L] |
.H.ﬁhlﬂ-%ﬂ'lhl...l.“”!nu g.m s ﬂ_ﬁ) i
e e e WiiNgaiszy w0l Y | N T e : I\ IviNIAIS3Y 00
AT ES B =3 ARG SYIONIS e ] | SN (- IAHA SVIONI
TR = : & +
== ||° _ _
/ ¢ L 45 685's
HiHG JI1 ! b _ 2 R
e b oo ! €l
iy 38 R
HUN | T
iTELN L
_ .m/’/ TBEN n!tzﬁzﬁ
BN
158

“FIGURE 1




February 20, 2014

CPC Agenda
Page 26

FIGURE 1

EIfWSY-9D100-90
ang Sa0 W0-0F=.l:37V0S
r L L)

Ry = AT TR QIMYIVAIONID) . .
m mw 1HEAE= === mmm—m == 3 s >
| e VT s o e A PO T
. 3S 6.0t i _ W%
m._ ‘D 10vHL D R S !
.n:-iu.a..!s._.xW _ ,hu.r.\ .n!l!ﬂ.!:n.\ ..w...r.\ m»m W Nn.:r.\ 2 | o \
Lz m_mm _
:-.“Meﬂ_h.ﬁ £e Ve S€E 9€ | z¢ myv.x'!ﬂ:wurn "
. ol NENENYE N
nm»uu/.\\ o IWLINIOEIE 1Y il.ll*m.Ww.. m.r,w\la,:mtﬁwmm.mxéf = _. SO
=N t__{ - INNOIAHVNOG o | . :
52 e = ST _ ~
T vur ] < \ = | '
L I ) . 7] ! ' <i | ; | | |
E ! '
—E pg = = I
z 5 5| E i _ _
g 2 : =20 [ 5 =] i _
8 3S 62v'E s 7] !
: T : a : 2 . | )| 1
u =] FaAL swImamvy f 1 | | !
.3 e |IBE & 21 . (3SvHd3uning | & |
'E-Ne Al Sl g ATNO TVNLdIONOD) MW
g ~ C i @E 1 [
g s | L~dSVHd | |
C o= | 1 |
3 22 |.I.u..tl|.A
2 M 3 7 =] i W“ ; _ i _
(5 =z ¥/ ) d |l _ g
& 5 L ~ o 4 ! 7 | !
> A Mremay
>3 NN ills | | ]
K \ Sireril] 11 1 Jil
o 3 - — | L ! !
w m.. e Eﬂw&.ﬂ\\-ﬂ.l_." g" _ _
61 8 ol )
> ™
< 5 _ g} 1 1 I
— | |
B T |
o A o | il mm | ; g8 _
= | —— _ mw» | &8 ! i | 8% :
¢\ ° B . H .
, _ S R iy AREES o) iy - :
" §3 52
<
FHEEN
REHEIN
g m_mx
Y
11y
! iEx




CPC Agenda
February 20, 2014

Page 27 (’3 @

4// Yaw Gaman

&Assoclates, Ltd.

Est. 1982
A A 1 MM ITY N N P RCHITECTUR

731 North Weber Street, Suite 10, Colorado Springs, CO 80903, 719.633.9700 719.633.4250 fax
Email: WGuman@aol.com  Web: GumanLtd.com

October 15, 2013

Larry Larsen, AICP

Senior Land Use Review Planner
Planning & Development

City of Colorado Springs

RE: Dublin North Major Amendment Project Statement

The purpose of this major amendment is to amend the approved Development Plan (CPC PUD
06-00108-A4MN13). The proposal is to include an additional 23 single-family dwelling units in
the 5-Acres that is currently shown as Phase 6/ Filing 6. This 5-Acres will also be rezoned from
A/ AO to Planned Unit Development (PUD) to match the existing Dublin North zoning. The
additional 23 units will bring the total number of units within Dublin North to 211 detached
single-family dwelling units. There is no new landscaping proposed within the Phase 6/ Filing 6
area. There are no other changes proposed to lot layouts, streets, utilities, landscape, etc. within

previously approved development plan areas. If you have any questions or comments please let

me know.

Sincerely,

/

Jason Alwine, RLA, ASLA

FIGURE 2
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PROJECT:
APPLICANT:

OWNER:

CITY PLANNING COMMISSION AGENDA

ITEM: C

STAFF:
RYAN TEFERTILLER

FILE NO:
CPC CU 13-00110 — QUASI-JUDICIAL

550 E. KIOWA STREET AUTO REPAIR
DEAN MABE

DIANNA SANCHEZ

Run Park

R2

Mid Shooks
Run Park

PK

Ccé6

R2._

R4
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PROJECT SUMMARY:

1.

Project Description: The application is for a conditional use to allow for auto repair within
the C6/SS (General Business with Streamside Overlay) zone district. The conditional
use development plan would allow the 34,087 square-foot site and the existing 1,342
square foot structure to be used for auto repair. The site is zoned C6 (General
Business) which allows auto repair as a permitted use, but the presence of the
Streamside Overlay along Shooks Run to the west necessitates the approval of a
conditional use.

Applicant’s Project Statements: (FIGURE 1)

Planning and Development Department’s Recommendation: Approval of the
conditional use application with technical modifications.

BACKGROUND:

1.
2.

o g s

© oo~

Site Address: 550 E. Kiowa St.

Existing Zoning/Land Use: C6/SS (General Business with Streamside Overlay) / the site

contains a vacant commercial building that was previously used for auto repair but has

been empty for numerous years (FIGURE 2)

Surrounding Zoning/Land Use: North: C6 (General Business) / vacant warehouse
South: PK (Public Park) / open space and trail
East: PK, R2 & R4 (Public Park, Two-Family Residential, &
Multi-Family Residential) / open space, trail, and residential
West: PK, C6 & R2 (Public Park, General Commercial &
Two-Family Residential) / stream corridor, open space,
auto repair, and residential

Comprehensive Plan/Designated 2020 Land Use: Regional Center

Annexation: Town of Colorado Springs (1871)

Master Plan/Designated Master Plan Land Use: Imagine Downtown Master Plan (2009) /

General Residential

Subdivision: Shooks Run No. 5 (2009)

Zoning Enforcement Action: No current enforcement actions are present.

Physical Characteristics: The property contains a 1,342 square-foot commercial building

and an asphalt parking area; the majority of the property is vacant.

STAKEHOLDER PROCESS AND INVOLVEMENT:

The standard City notification and posting process was used with 103 property owners within
500 feet of the project notified during the pre-application stage and at the time of submittal.
Staff received feedback from one neighboring property owner who supports the request as the
vacant property has been a nuisance due to loitering and the homeless. All applicable City
agencies and departments were asked to review and comment; the majority of departmental
comments were addressed within the applicant’s revised plans. Those issues that are still not
completely resolved appear below as technical and informational modifications to the
conditional use development plan. Prior to the City Planning Commission hearing, the site will
be posted and postcards mailed once again.
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ANALYSIS OF REVIEW CRITERIA/MAJOR ISSUES/COMPREHENSIVE PLAN & MASTER

PLAN CONFORMANCE:

1.

Review Criteria / Design & Development Issues:

The existing building was constructed in 1956 and was utilized for many years as an
auto battery and repair shop. The Polk directory indicates that this use was terminated
sometime in the mid-1990s. In 2007, plans were initiated to develop the property with a
new multi-family residential apartment project. However, after significant neighborhood
input, the developer withdrew the application; the property has sat idle for the past 6+
years. The current owners of the property purchased the property in 2012 with the
intentions of operating an auto repair business; however, the need for a conditional use
due to the Streamside Overlay zone has delayed the operation of the business.

The application and plan submitted to staff reflects minimal change to the site (FIGURE
3). Had the auto-oriented business of the 1990s remained in operation, the proposed
business use would be considered as permitted via Code Section 7.5.1203.H, which
allows legally established uses that require approval of a conditional use under our
current zoning regulations to “be presumed to have the required conditional use
approval.” This provision is applicable due to the adoption of the Streamside Overlay in
2002. The “presumed conditional use” status is considerably more advantageous than
being a legal non-conforming use in that the use can be expanded, intensified or even
rebuilt in the case of damage or destruction. However, Code Section 7.5.707.B
discusses the abandonment of an approved conditional use and states that if a
conditional use “is discontinued for a period of one consecutive year or more, then the
conditional use shall automatically expire.” Hence the need for the proposed conditional
use approval on a property that was historically used in a very similar fashion.

Only minor improvements are proposed on the site including a 190 square-foot lean-to
attached to the back of the existing building and a 208 square-foot detached storage
shed located roughly 15 feet north of the existing building. Additionally, the applicant
has been working with staff to design and install landscape improvements at the Kiowa
St. driveway to help improve the site’s aesthetics and mitigate any real or perceived
impact to neighboring properties. While additional effort is needed to address staff’s
comments, once the technical modifications are resolved, staff finds that the proposed
use will meet the required criteria and be a benefit to the neighborhood.

Given that the Streamside Overlay triggered the need for Conditional Use approval, the
focus of staff’s analysis has been on conformance with the Streamside Overlay
standards and criteria. Although auto-related uses are generally discouraged from
streamside properties, the presence of the existing structure and the site’s history as an
auto-oriented use affect staff’'s analysis. Additionally, Shooks Run immediately to the
west of the site is relatively disconnected from the site. The stream has significant
vertical separation in the form of a roughly 10-foot high wall serving as the stream’s east
bank. While vegetation is present at the top and bottom of the wall, the riparian
characteristics are marginal. Furthermore, recent storms have damaged the integrity of
the wall forcing City Engineering to begin the assessment of the structure and the design
of a new engineering treatment to better manage stormwater in this area. There is a
realistic possibility that the new stream cross section will be significantly different than
existing conditions and could even qualify for the “functionally separated” exemption
described in Section 7.3.508.F.3.b of City Code.
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After considerable review and analysis staff concludes that the proposed use together
with the proposed landscape improvements illustrated on the conditional use
development plan meet the required review criteria.

2. Conformance with the City Comprehensive Plan: This project is consistent with the City’s
Comprehensive Plan objectives, policies and strategies. Those statements that support
the proposed project include:

Policy LU 301: Promote a Mixed Land Use Pattern.
Promote development that is characterized by a mix of mutually supportive and
integrated residential and non-residential land uses, and a network of interconnected
streets with good pedestrian and bicycle access and connections to transit.

Strategy LU 302c: Promote Compatibility between Land Uses of Differing Intensities.
Design and develop mixed land uses to ensure compatibility and appropriate
transitions between land uses that vary in intensity and scale.

Strategy LU 703e: Encourage the Redevelopment of Obsolete Community Activity
Centers and Redevelopment Corridors as Mixed-use Activity Centers.
Support the redevelopment of aging local commercial centers and redevelopment
corridors as mixed-use activity centers.

It is the finding of the Planning Staff that this request complies with these specified City
Comprehensive Plan goals, objectives and policies.

3. Conformance with the Area’s Master Plan: The subject property is on the periphery of
the Imagine Downtown Master Plan (the trail corridor to the east is the boundary of the
plan). The subject property is within an area identified as “General Residential” on the
Future Land Use Map within the plan (FIGURE 4). The plan describes this area as
“primarily intended to serve a range of residential use types and densities. However, a
select number of non-residential uses may also be acceptable in General Residential
areas, these include: low-impact shops and services, small offices, parks and
recreational areas, religious institutions, and schools.”

It is the finding of the Planning Staff that this request complies with the Imagine
Downtown Master Plan.
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STAFF RECOMMENDATIONS:

Item: C CPC CU 13-00110 — Conditional Use Development Plan

Approve the proposed conditional use development plan based upon the finding that the plan
complies with the criteria in City Code Sections 7.5.704, 7.5.502.E, and 7.3.508.C and is subject
to compliance with the following technical and informational plan modifications:

Technical and Informational Modifications to the Conditional Use Development Plan:

1. Clarify the proposed use and the size of the subject property.

2. Correct the number of proposed parking stalls taking into account the required ADA stall.

3. Correct the Streamside and floodplain sheets to correctly document the buffer
requirements, impervious surface calculations, and all other streamside-specific
information.

4. Improve the landscape plan specific to the property’s E. Kiowa frontage to meet the
landscape plan and plant material requirements of the City’s landscape architect.

5. Provide data and dimensions regarding driveway dimension/design, curb, gutter, ROW,
and sidewalk along both Kiowa and Bijou.

6. Add the General Utility Notes on the Preliminary Utility Plan.
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LRSinc.

REAL ESTATE DEVELOPMENT CONSULTANTS

September 10, 2013

RE: Development in a stream side setback
Owner: Diana Sanchez
505 East Kiowa Street
Colorado Springs, CO
Current Zone: C-6 — SS
Legal Description :Lot 1 Shook’s Run No. 5 lot size 34087 sq ft

Tax |.D. Number: 6418111056

Nature of Request:

The nature of this request to approve a development plan and conditional use for the
use of an existing structure as a repair garage. The historic use of this building and site
has been previously auto repair; there are expected additions as illustrated on the
Development Plan. One is to add a lean to roof to be used as an outdoor rest area. The
dimensions of the addition are 12 x12 approximately. Also there will be a temporary
storage shed whose dimensions are 17 x 13 approximately. Up grades to the facility
have been made to handle the interior use for a garage / auto repair facility.

Stream Side Overlay:

The site is encumbered by the stream side overlay. The area along the stream is heavily
vegetated and it is suggest not to add additional landscaping due to the extensive
existence of stream side vegetation.

Access :
The site is accessed from E. Kiowa St. on the south and by E Bijou St on the north. The
nearest major intersection is N. El Paso St and E Pikes Peak Ave to the south.

Surroundings:

The site is contiguous to a city lineal park property to the east, to the westis a
residence zoned R2 and the Mid Shook’s Run Drainage Way to the north is a storage
warehouse zoned C6 to the south is Mid Shook’s Run Open Space.

Development Plan Criteria:

The site will be harmonious with the surrounding land uses. There will be no outdoor
storage of refuse . In addition there will be no heavy equipment operating on the site to
create excessive noise. Traffic will be limited by the small nature of the business. The
building is set back a considerable distance from E Kiowa and E Bijou St creating a
large street side buffer. The site is screened from view on the west side by a large burn
along the entire property line including many mature trees and shrubs. The side is
buffered on the west by Shook Run which is heavily vegetated by large trees and

5945 RIDGE BROOK LANE COLORADDO
NE

PRINGS, CO 80918
CELL 719-338-5223 LRS@ELPASOTEL. R

S |
T WWW.LRSINC.INFO

FIGURE 1
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buffered on the west by Shook Run which is heavily vegetated by large trees and
shrubs. The building is set back from adjacent R2 structures a considerable distance a
illustrated in the development plan.

The site will be compatible with the adjacent uses in that it is an existing structure with a
proposed use very similar to the previous existing use. In that it is a small neighborhood
business and is consistent with the historic use of the site it will not overburden
capacities of the existing streets , utilities, parks, schools or other public facilities.

The use is of a historic nature and will no increase any impact on adjacent uses or
properties.

The proposed development is in an existing building and the proposed use is of a
historic mature. It has considerable setbacks from adjacent land uses and is buffered by
a drainage way to the west and extensive berms and landscape to the east it is a
considerable distance from adjacent streets. The visual impact is minimal as exists.

The proposed use is of a historic nature. It is extensively buffered by the existing nature
of the site . No additional buffering or fencing should be required.

The site is accessed from E. Kiowa St. on the south and by E Bijou St on the north. The
nearest major intersection is N. El Paso St and E Pikes Peak Ave to the south. This site
will generate little traffic given nit limited nature.

The project will not have any interior streets and only access as described earlier.

The parking will remain as provided and should not pose any impact or nuisance to
adjacent properties.

Handi cap parking will be provided within the parking design.

Paving will be limited to that that exists and will prove adequate for the needs of the
proposed use and traffic.

The will be no pedestrian walkways provided in that the proposal is to use one existing
building and offers no public access than that germane to the business.

This proposal will maintain the existing nature of the stream side environment and
promote its well being as the opportunity provides.

Stream Side Overlay Criteria:

There is no proposed Grading. The site will remain as it exists and as the previous use
existed prior to the last change of ownership.

The Stream side Ecosystem will not be altered in that the proposed development plan
exhibited the site for the most part as it has existed for some time. The site had some
clearing of buildings prior to the current owner.

There has never been trails proposed on this land along the Shook’s Run parkway and
no trails are proposed.

The site may be impacted by the existing flood plain in extreme conditions but the
building is out of the flood pane area.

2
FIGURE 1
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There are no significant natural features.

This plan in not necessarily complimentary to any other plan in that is as it exists and will

not represent any significant changes.

The Shook’s Run drainage id heavily treed and has significant undergrowth. The new
ownership proposes no significant alterations to the existing buildings< parking are or

any other portion of the site.

Please note that this development plan is for an existing building and it is on a

significantly large lot and the building covers a very small portion of the land being
discussed. The existing building has been brought up to code prior to this submittal and
provides no additional impact to the site what so ever.

DATA

Owner: Diana Sanchez
505 East Kiowa Street
Colorado Springs, CO

Current Zone: C-6 —SS
Legal Description :Lot 1 Shooks Run No. §
Tax |.D. Number: 6418111056

AREA

AREA IN EXISTING BLDG
AREA IN PROPOSED BLDGS
AREA IN PAVING 7078 SQ FT
TOTAL IMPERVIOUS AREA

PARKING REQD
PARKING PROVIDED

lot size 34087 sq ft

32,670 SQFT
1290 SQ FT
400 SQFT

8758 SQ FT

6 EA 9X18
9 EA

100%
4%
2%
21%
27%

3
FIGURE 1
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UNFINISHED BUSINESS CALENDAR

CITY PLANNING COMMISSION AGENDA
ITEM NO.: 4
STAFF:

PETER WYSOCKI &
TOM WASINGER (CODE ENFORCEMENT SUPERVISOR)

FILE NO:
CPC AP 14-00002 — QUASI-JUDICIAL

PROJECT: 332 EAST COLORADO

APPELLANT: STUDIO A64, LLC. AND K.C. STARK

OWNER: BRADY KENNETH
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PROJECT SUMMARY:
1. Project Description: The appellant is appealing a Notice and Order to abate an illegal
use of a property at 332 East Colorado as a marijuana smoking facility. City staff made
a determination that the marijuana smoking facility was not a permitted use because it is
not specifically listed as a permitted use within the FBZ (Form Based Zone) Central
zoning district. The appellant believes that the determination was erroneous and that
the Notice and Order is clearly contrary to law.

According to the owner of Studio A64 and Studio A64 website, the facility offers other
services and activities such as live music, dance, recording studio, private events,
among others.

Staff would like to note that this discussion should focus on zoning and whether or not a
recreational marijuana smoking facility is a permitted use within the FBZ. Staff suggests
that discussion regarding recreational use or sales of marijuana be avoided.

Applicant’s Project Statement: FIGURE 1
Planning & Development Department’'s Recommendation: Deny the appeal and uphold
the Notice and Order.

wnN

BACKGROUND:

1. Site Address: 332 East Colorado

2. Existing Zoning/Land Use: Form-Based Zoning (FBZ) Central

3. Surrounding Zoning/Land Use: North: FBZ Central — mixed commercial uses
South: FBZ Central — parking lot
East: FBZ Central — mixed commercial uses
West: FBZ Central — mixed commercial

4. Comprehensive Plan/Designated 2020 Land Use: Regional Center

STAKEHOLDER PROCESS AND INVOLVEMENT:
Not applicable.

ANALYSIS:

Zoning enforcement procedures are set forth in City Code Chapter 7, Article 5, Part 10. Notices
of Order can be appealed pursuant to City Code Section 7.5.906. Pursuant to Section 7.5.906,
the appeal criteria are as follows:

In the written notice, the appellant must substantiate the following:
a. ldentify the explicit ordinance provisions which are in dispute.

b. Show that the administrative decision is incorrect because of one or more of the
following:

(1) 1t was against the express language of this zoning ordinance, or
(2) It was against the express intent of this zoning ordinance, or

(3) It is unreasonable, or

(4) It is erroneous, or

(5) It is clearly contrary to law.
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c. lIdentify the benefits and adverse impacts created by the decision, describe the
distribution of the benefits and impacts between the community and the appellant, and
show that the burdens placed on the appellant outweigh the benefits accrued by the
community.

Staff's determination that the Studio A 64 is not a permitted use was based on City Code
Section 7.2.107 which states:

Except as herein specified, it shall be unlawful to use any building, structure, or land or to erect,
move, structurally alter, convert, extend, or enlarge any building or other structure except in
conformity with the requirements established in the zone district in which said structure,
building, or land is located and in accord with the provisions of this Zoning Code

And, on City Code Section 7.2.108, which states:

When a use is not specifically identified as allowed in a zone district, it shall not be allowed in
the zone district unless it meets the following description and criteria of a similar use. The
function, performance characteristics, and location requirements of the unlisted, proposed use
must be consistent with the purpose and description of the zone district where it is proposed,
compatible with the uses specifically allowed in the district, and similar in characteristics such as
traffic and parking generation, noise, glare, vibration, and dust. Uses may be allowed as
principal permitted, conditional, and accessory uses in any zone district where similar uses are
allowed. Similar use determinations shall be made by the Manager or the designee in writing.

A marijuana smoking facility is not defined, permitted or conditionally permitted by City Code,
Chapter 7 or the Downtown Colorado Springs Form-Based Code. The owner alleges that
Studio A 64 should be considered a “private club” as patrons must pay to enter and bring their
own marijuana to smoke it at the facility. Drinks and snacks are also sold.

The appellant did not request a similar use determination prior to opening the facility.

City Code does not specifically define “private club”. The closest definition is a “social club”
under the “club” use definition, which is under the “Civic Use Types” category in City Code
Section 7.2.302.D.3:

CLUB (Membership): A use providing meeting, recreational, or social facilities for a
private, nonprofit or honcommercial association [emphasis added], primarily for use by
members and guests, excluding uses with the chief activity being a service customarily
carried on as a business.

a. Recreational Clubs: A club providing indoor and/or outdoor athletic facilities, with or
without social facilities. Typical uses include health clubs, country clubs, nonprofit
recreation or community centers.

b. Social Clubs: A club providing social or meeting facilities. Typical uses include
private social clubs and fraternal organizations.

The Form-Based Code utilizes use types and specific use definitions in City Code, Chapter 7.
The FBZ-Central zone allows all Residential Uses, all Office Uses, Civic Uses, retail, service,
restaurant and entertainment Commercial Uses, Lodging Uses and Communication Uses. Club
uses fall under the Civic Use category in City Code, Chapter 7.
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Staff believes that Studio A 64 does not meet the definition of a social club because it is a
commercial facility, and under the umbrella definition of club a social club must be nonprofit or
noncommercial.

STAFF RECOMMENDATION:

Item No. : 4 CPC AP 14-00002 — APPEAL OF NOTICE AND ORDER

Deny the appeal and uphold the Notice and Order to cease the use of the property located at
332 East Colorado as a marijuana smoking facility.
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LAND USE REVIEW DIVISION
PLANNING & DEVELOPMENT TEAM

CITY OF COLORADO SPRINGS
APPLICATION FORM FOR APPEAL OF ADMINISTRATIVE DECISION

Appellant: 6‘7‘&0’10 /9‘(7/ £7.C ! /FC 5%41]<1clcphonc 7{7 ?30 73‘/6 Fax ﬁ///’
Address: Jid & Cg/()rw&) /4(/‘? (‘Q/d 2795 ,@lpCode 90903 e-mail KC‘ Q 5"’549! @/467(,,,

Premises lnvol\ ed:

City Planning File Number (if applicable):

Address: 33 & Eas? (’d/GI(LvL) /?ue L’)A Sl 510/' nys, Co 50703
Dircction from nearest street intersection ﬂ/l/t/ G)/‘ﬂ@r r)7L Q/Q I'\?vé A ve f Va. hfq 7‘5 )"
Tax Schedule No. & 9 /. 3 1-192-01¢§ Acreage /V/f}

(The tax schedule number can be obtained from the El Paso County Tax Assessor located at 27 E. Vermijo Avenue on the 2™ Floor:
phone: 520-6600 or at their web site http://www.land.elpasoco.com)

Date of Receipt of Notice and Order or Date of Final Administrative Decision ,VOU le&»f \) / 240 13 -
Appeal of Decision Regarding:

Development/Landscape Plan Subdivision Plat . Notice and Order X
Hillside Site Plan ~_ Administrative Reliel’ ~__ Non-Conforming Use
Sexually Oriented Business _ Temporary Use Permit Relocation payments
Similar Usc Determination Property Boundary Adjustment R
Preservation Area Boundary Adjustment Building Permit to Unplatted Land
Building Permit prior to Platting _llistoric Preservation Board Determination
ITome Occupation Permit i Iluman Service Lstablishment
oOther: e N B
OFFICAL CITY PLANNING USE:
Fee Receipt # 28 2201% o Date Application Acce _[Z"L\‘\%
Completed IF'orm -— R Intake Staff o
Appeal Statement (2) - e Vicinity Map o
Authorization -— Copy of Notice and Order (if applicable) _—
Applicant informed of Poster Pickup Date? Yes <~ No If Yes, Date of Poster Pickup - oy
Notification Options: Waive Notification . AdJacenl 500° 1,000 -
Assigned to: S —— iz (Notice to be sent at lime of CPC/CC Hearing only)

OWNER/APPLICANT AUTHORIZATION:

The signaturc(s) below certifies that I (we) is(are) the authorized appellant and that the information provided on this form is in all
respects true and accurate to the best of my (our) knowledge and belief. I(we) familiarized myself{ourselves) with the rules,
regulations and procedures with respect to preparing and filing this petition. I agree that it this request is approved. it is issued on the
representations made in this submittal, and any approval or subsequently issued building permit(s) or other type of permit(s) may be
revoked without notice if' there is a breach of representations or conditions of approval.

Y,(. delC L. 0ac2013

\ugnmure of Appellant Date

Appeal of Administrative Decision (appeal.doc) Last Modified: 01/01/2010 I

FIGURE 1
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PRE-APPLICATION CONFERENCE:
A pre-application conference with the planning stalT is not mandatory for these applications. However, if you would like a pre-
application mecting. plcase call 385-5905 and one will be scheduled for you.

PROJECT TRACKING

City Planning maintains an internet-based project tracking system (LUIStrack) that reflects all significant processing benchmarks
associated with each development application. Go to hitp://www.springsgov.com/luispublic/luispublic.asp to search for your
application in LUIStrack project tracking.

PUBLIC NOTICE:

The following public notice requirements will be imposed in conjunction with the review of these applications:

e Written notification to the adjoining property owners within 500 or 1.000 feet (at planner’s discretion) of the property site will be
required. City Planning will coordinate with the applicant on the required postage amount with the postage amount required 1o be
paid when the applicant picks up the public notice poster.

e A public notice poster will be provided to the applicant a minimum of ten (10) days prior to the public hearing date. The proposed
project site must be posted. by the applicant for a minimum of ten (10) consecutive days. The poster should be posted in a very
visible location on the site, which can be viewed by passing motorists and/or pedestrians without trespassing. The applicant is
required to complete the affidavit (a copy will be attached to the poster) attesting to the specific dates that the site was posted. The
applicant must check the site occasionally to confirm that the property continues to be posted throughout the posting period. If the
poster is no longer in good shape or has disappeared [rom the sitc, please contact the City Planning Office at 385-5905 for a
replacement poster.

FEES:
An application review fee will be required to accompany these applications (checks payable to City ol Colorado Springs). The fee
schedule is as follows:

Appeal of Administrative Decision to Planning Commission $176

I you are indigent, your fee may be waived; please ask the planning staft for an Indigent Fee Waiver form if you wish to apply for
this fee waiver.

APPLICATION REQUIREMENTS:
This application should be submitted to the City of Colorado Springs-Planning Office at 30 South Nevada Avenue, Suite 301. All
applications must be completed in full and accompanied by the following information:

APPLICANT PLANNER

1. Two (2) copies of an APPEAL STATEMENT identifying the following:
e A clear DESCRIPTION of the appeal. The file number. ordinance and/or provision
must be identified and a brief summary of facts.
e A JUSTIFICATION based on the review criteria as sct forth in Scction 7.5.906
Justifying why the appeal should be approved.

9

A VICINITY MAP showing the parcel outlined with the adjacent streets within the
neighborhood noted on a separate 8% x 117 page.

A copy of the NOTICE and ORDER from the issuing agency (if applicable).

4. City Planning, City Planning Commission and/or the City Council may require other ADDITIONAL
INFORMATION for this application as needed.

INFORMATION REGARDING APPEAL OF A NOTICE and ORDER:

If vou are appealing a Notice and Order issued by an official of the City of Colorado Springs, you are stating that one or both of the
following are true:

I.  You are not in violation of City Code and you believe the official is in error; and.
2. The abatement periood is unreasonable and should be lengthened.

Appeal of Administrative Decision (appeal.doc) Last Moditied: 01/01/2010

[39]

FIGURE 1
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INFORMATION REGARDING APPEAL OF A NOTICE AND ORDER, continued;

A perfected appeal shall operate as a stay of the enforcement process unless the City Agency which issued the Notice and Order
certifies in writing that the condition giving rise to the decision constitutes an imminent hazard to the public health, safety and welfare
or the violation is of such a short term nature that by the time an appeal hearing is held, the violation will have been terminated or
moved to another site. You should take no further action regarding the alleged violation during this stay of proceedings. Do not
continue construction, add on or otherwise modify your property or buildings. 1f vou do. it is at your own risk and a completed project
will not guarantee automatic approval. In no event will a variance be granted upon appeal from any order, requirement, decision or
determination. Any variance will require the filing of a separate application and payment of applicable fees.

INFORMATION REGARDING AN APPEAL OF AN ADMINISTRATIVE DECISION:

An individual aggrieved by a decision made by an administrative officer of the City may appeal such a decision by filing a written
notice specifying briefly the grounds of the appeal within ten (10) days from the date of mailing, posting, or personal service of notice
of the decision. City Planning shall place the appeal on the Planning Commission agenda at the next regularly scheduled meeting
occurring at lcast twenty-one (21) days but not more than forty-cight (48) days thereafier. After the public hearing, the Planning
Commission shall have the power to affirm, reverse, or modify such decisions.

In accordance with the Zoning Code, individuals filing appeals of an administrative decision made by City Planning staff must
substantiate the following in written form:

1. ldentify the explicit ordinance provisions which are in dispute.
2. Show that the administrative decision is incorrect because of one or more of the following:
a) Itwas against the express language of the Zoning Ordinance, or
b) It was against the express intent of the Zoning Ordinance, or
¢) ltis unreasonable, or
d) [Itis erroneous, or
e) Itis clearly contrary to law.
3. Identify the benefits and adverse impacts created by the decision, describe the distribution of the benefits and impacts
between the community and the appellant, and show that the burdens placed on the appellant outweigh the benefits
accrued by the community.

Investigation: City Planning shall investigate the application and the facts bearing on the case o provide the information necessary for
action consistent with the intent, purpose and requirements of the Zoning Code. City Planning shall report the findings to the Planning
Comimission.
Appearance: [f making an appearance of record, the following persons, are hereby delined as parties and shall be entitled by
themselves or through a répresentative to participate in a public hearing before the Planning Commission:
1. The applicant or the appellant;
2. Either the owner or lessee of property of agent for the owner or lessee which is directly affected by the matter which is before
the reviewing authority;
3. Any person, organization , group or governmental entity who demosntrate to the Planning Commission that they have a
significant interest in the subject matter of the hearing;
4. Any member of the City administration.

The “appearance of record” shall mean cither:
1. An oral statement sufficently identifying the person making the same or by his represcntaive made at the hearing. or
2. A wrillen sltatement giving the name and address of the person making the appearnce signed by their representative and filed
with the Planning Commission either prior to the beginning of the hearing or when permitted by the Planning Commsion.

FINAL DISPOSITION:

In consideration of an appeal, the Planning Commission may allirm, reverse or modify an administrative decision under their
jurisdiction in accordance with of the Zoning Code. Afier receiving testimony, the Planning Commission shall announce its decision at
the conclusion of the public hearing. The decisions shall set forth the findings of fact together with conditions of approval considered
necessary to mitigate impacts and protect the public health. safety and welfare. The Planning Commission may recommend conditions.
which are necessary and reasonable in order to further. the purpose of the Zoning Code. Such conditions may include. but are not
limited to, setbacks, from adjacent uses or property lines. landscaping. screening, placement and size of signs, placement and amount
ol parking and access restrictions.

Appeal of Administrative Decision (appeal.doc) Last Modified: 01/01/2010 3

FIGURE 1
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Appealing a Decision of the Planning Commission:

The decision of the City Planning Commission to approve or deny an application may be appealed to the City Council within ten days
from the date of the public hearing decision. The appeal must be in writing and should be submitted to the City Clerk at 30 South
Nevada Avenue, Suite 101 along with a $175.00 non-refundable fee. The appeal must include the file number of the item and specify
briefly the grounds for the appeal. If a perfected appeal is filed within this ten-day period, the decision to approve or deny will be
suspended until the appeal process in finalized.

Upon receipt of the subsequent appeal, the City Clerk shall schedule a public hearing before the City Council at the next meeting
occurring at least thirteen (13) days thereafter. City Council has the power to refer any matter appealed back to Planning Commission
for lurther consideration or affirm, reverse or modify the action of the Planning Commission. In all matters before the City Council
relating to the actions of the Planning Commission, the entire file from City Planning pertaining to such matters shall be made a part of
the record of the City Council. The file shall include but not be limited to Planning Commission minutes, maps, drawings.
departmental reports and application. If the appellant wants to submit additional exhibits to Council to include in the record, the
original of such exhibit and twelve (12) copies must be submitted to the City Clerk. If the exhibits are electronic, a disk must be given
to the City Clerk. All exhibits are kept for a maximum of ten (10) working days after the time of appeal has expired.

At the public hearing, City Planning staff will summarize their recommendation and the Planning Commission’s recommendation for
the record. The appealant may present an argument in support of their position. An individual who has not appealed may present an
argument in suppport of the appealant’s position. A short rebuttal by the applicant shall be limited to issues raised during the
preceding argument. Final comments from the applicant and all other parties are allowed only by permission of the Mayor. Final
comments {rom City staff and s1afT"s recommendation shall conclude the hearing. All questions will be directed through the Mayor
who will then direct the question to the approprite person. Council may then make a decision on the matter or delay the decision. If
linal action is not taken at the public hearing, the Mayor will advise the audience when the matter will be considered.

Appealing a Decision of the City Council:
Once City Council has made a final decision to grant or deny an appeal, the administrative process shall be deemed to be exhausted.
Any subsequent appeal must be made to the court.

DO NOT REMOVE THIS PAGE - IT MUST BE KEPT WITH THE ORIGINAL APPLICATION FORM!

The City of Colorado Springs-Planning Group is committed to ensuring that all of our services are uccessible to those with
disabilities. We encourage participation by all individuals. If you have a disability, advance notification of any special needs will
help us better serve you. Please call C. ity Planning ar 383-39035 10 request any special service that you may require
A one (1) week advance notice to allow us to accommodate your request is appreciated.

Appeal of Administrative Decision (appeal.doc) Last Modified: 01/01/2010 4
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POLICE DEPARTMENT

Code Enforcement
PO Box 2169 MC 1525
Colorado Springs, CO 80901
(719) 444-7891

CITY OF COLORADO SPRINGS 750995 7850

November 21, 2013
BRADY KENNETH

30 BERTHE CIR
COLORADO SPRINGS, CO 80906

NOTICE AND ORDER

To the owner or other person with an Interest in the property at 332 E COLORADO AVE , Tax Schedule Number
6418118015, pursuant to the code of the City of Colorado Springs, 2001, as amended.

YOU ARE HEREBY NOTIFIED that the following violation(s) of the City Code existed at the above-cited premises.

Date(s) Reinspection
Inspected Violations Comments Date(s)
11/19/2013 1U-C - You are hereby notified that the Colorado Springs Pollce Depariment —~ Code  12/2/2013

lllegal Use  Enforcement Unit and Zoning Administration have probable cause to believe

ina that the following violation(s) of the City Zoning Code exlsis at the above-cited

Commercial premises. Specifically: lllegal use within the Form-Based Zoning District (FBZ);

Zone a marijuana smoking establishment is not an identified use within the City of

Chapter 7  Colorado Springs Zoning Regulation nor is the use recognized as a permitted

Article 3 or a conditional use within the Zoning District. To bring the property into

Part 203 compliance the illegal use must cease and desist by the next re-inspection
deadline. Failure to take proper action according to this notice may resultin a
summons being Issued requiring a mandatory court appearance or other
zoning enforcement action being taken.

Failure to abate, remove or otherwise correct the above violation(s) may result in legal action to abate the conditions
and/or assessment of costs to abate or otherwise correct said condition(s) in the form of a lien against your property
pursuant to Chapter 3, Article 4; Chapter 4, Article 204B; Chapter 6, Article 5; Chapter 7, Article 5, Part 1009; Chapter 9,
Articles 3,6, and/or 7 of the City Code.

YOU ARE HEREBY ORDERED to do one of the following:
1. Remove, correct or otherwise abate the above violations prior to reinspection date(s) noted in the Violation
Table.
2. Appeal this Notice and Order. (See General Information Sheet attached).

Our office is located at the Police Operations Center 705 S. Nevada Avenue, Colorado Springs, CO 80803

Please refer to the attached General Information Sheet for additional information. Failure to Comply Fees in the
amount of One Hundred Dollars ($100.00) and Repeat/Chronic Repeat Offender Fees may be assessed.

<A

__CC Post __ CC Occupant __. CC Owner
Tom Wasinger
CODE ENFORCEMENT OFFICER
Case Number 1311223 ; %}\ @ C! ‘,C'O/U‘S//ﬂ?f Ca. C’[‘/
LASINGTTE

FIGURE 1



CPC Agenda
February 20, 2014
Page 54

APPEAL STATEMENT
FOR
332 WEST COLORADO AVE

Description of Appeal:

This is an appeal from a Notice and Order dated November 21, 2013 regarding the
premises located at 332 East Colorado Avenue, Colorado Springs, CO 80903. The Notice and
Order alleges an “illegal use within the Form-Based Zoning District (FBZ); a marijuana smoking
establishment is not an identified use within the City of Colorado Springs Zone Regulation nor is
the use recognized as a permitted or a conditional use with the Zoning District.” The violation
alleged is stated as TU-C — Illegal Use in a Commercial Zone, Chapter 7, Article 3, Part 203.

Statement of Facts:

The Appellant is the Tenant in the building located on the top floor of 332 East Colorado
Avenue, Colorado Springs, Colorado. The Appellant is a Colorado limited liability company
that operates a private club that, among other things, allows its private members, all of which are
over the age of 21 to ingest marijuana in accordance with the provisions of Amendment 64 to the
Colorado Constitution. The private club has been operational since February 2013. The use that
is being made of the premises is legal under both Colorado law and the Zoning Ordinance.

Justification for Appeal:

The Criteria for Review set forth in City Code Section 7.5.906 provide guidance
concerning why this appeal should be granted in favor of the Appellant. Those criteria state in
pertinent part:

“b. Show that the administrative decision is incorrect because of one or more of the
following:

(1) It was against the express language of this zoning ordinance, or

(2) It was against the express intent of this zoning ordinance, or

(3) It is unreasonable, or

(4) It is erroneous, or

(5) It is clearly contrary to law.”

The base assumption behind the Notice and Order is the erroneous presumption that just
because a particular use is not expressly mentioned in a Zoning Code, that is it “illegal.” That
notion has been rejected by Colorado case law. It is simply not possible for any Zoning Code to
outline any and all possible uses. Due to changes in law, social norms, and technological
progress. new uses that had previously never existed are created every day. Just because a use is
not expressly mentioned in a zoning code does not make it “illegal.” It may be a non-conforming
use, but is it not illegal. Accordingly, the Notice and Order is clearly contrary to law.

If the City Council desires to make the use illegal, it would have to pass an ordinance,
amending the Zoning Code, specifically making it illegal. There is no such ordinance in place.

FIGURE 1
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If such an ordinance were passed, this particular use would be an existing non-conforming use
and would be allowed to continue to operate under Colorado law. In short, it would be
grandfathered and could not be closed.

Further, as a private club, Studio A64, LLC is entitled to operate in the FBZ in which it is
located. The Notice and Order ignores the true use, a private club. Accordingly, the Notice and
Order it is expressly against both the intent, and the express language of the Zoning Ordinance.

Representation by Counsel:
The Appellant has retained the services of Charles T. Hougton, Esq., attorney at law, to

assist it in these proceedings. Mr. Houghton can be reached via email. cthlaw@msn.com, or by
phone, 719-351-4261.

Conclusion:

The use being made of the subject premises cannot be terminated by the City. The use is
not illegal, the private club is allowed on the existing City of Colorado Springs Zoning
Ordinance. Further, the failure to have a provision concerning a certain use does not render that
use illegal and subject to termination. Rather, it makes the use an existing non-conforming use
that cannot be terminated.

Dated: December 2, 1013

STUDIO A64, LLC

VC Al 72.00.2000

K.C. Stark, Owner and Manager

Consent of Owner:

I, Kenneth Brady, am the owner of the building located at 332 East Colorago Avenue,

Colorado Springs, Colorado and hereby consent to the filing of this Appeal.
f /

= \

Kenneth Bfaﬁy,,-’O T ( /
332 East Colorado Avenue
Colorado Springs, CO 80903

e

FIGURE 1
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NEW BUSINESS CALENDAR

CITY PLANNING COMMISSION AGENDA

ITEM NO: 5
STAFF: LARRY LARSEN
FILE NO: CPC DP 05-00092-A4MN13 - QUASI-JUDICIAL

PROJECT: CUMBRE VISTA DEVELOPMENT PLAN AMENDMENT
APPELLANT: BILL AND MAUREEN MARCHANT AND OTHERS
APPLICANT: NINE DESIGN, LTD

OWNER: KF103-CV, LLC
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PROJECT SUMMARY:

1.

Project Description: An appeal by Bill and Maureen Marchant and others regarding the
administrative approval of a minor amendment to the approved Cumbre Vista
Development Plan. This project allows for a change in the phasing sequence, street and
lot layout, an extension of the proposed City street De Anza Peak Trail to Sorpresa
Lane, and a reduction in the number of lots. The property is located between Cowpoke
Road and Sorpresa Lane, east of Tutt Boulevard and it consists of 113 acres. (FIGURE

1)

2. Appellant’'s Statement (FIGURE 2)

3. Applicant’'s Rebuttal Statement: (FIGURE 3)

4. Planning and Development Department’'s Recommendation: Deny the appeal, affirming
the administrative approval of the application.

BACKGROUND:

1. Site Address: The property is located between Cowpoke Road and Sorpresa Lane, east
of Tutt Boulevard.

2. Existing Zoning/Land Use: R-1-6000 / DF & AO (Single-Family Residential with Design
Flexibility and Airport Overlays) / Single-Family Residences and Vacant (FIGURE 4)

3. Surrounding Zoning/Land Use:
North: PUD (Planned Unit Development) / Vacant (Planned: Residential — Wolfe Ranch)
South: PUD (Planned Unit Development & County RR-5 (Rural Residential) / Single-

Family Residences & Vacant

East: County RR-5 (Rural Residential) / Single-Family Residences
West: A (Agricultural) / Vacant (Planned Commercial & Multi-Family Residential)

4. Comprehensive Plan/Designated 2020 Land Use: General Residential

5. Annexation: Powerwood 3-6 (2005)

6. Master Plan/Designated Master Plan Land Use: Powerwood 3-6 Master Plan /
Residential

7. Subdivision: Dublin North filings & unplatted (subdivision platting pending)

8. Zoning Enforcement Action: None.

9. Physical Characteristics: The site slopes towards the northwest. The site has no

significant vegetation (grasses and shrubs) or natural features.

STAKEHOLDER PROCESS AND INVOLVEMENT: The standard City notification process for

the internal review included posting the property with a notice poster and mailing postcards to
approximately 94 property owners within 500 feet of the project area.

The same posting and notification process will be utilized prior to the CPC public hearing.

All applicable agencies and departments were asked to review and comment. No significant
concerns were identified. All issues and concerns were incorporated into the development plan
or provided as conditions of approval. Final compliance will be verified and confirmed prior to
issuance of a building permit.

ANALYSIS OF REVIEW CRITERIA/MAJOR ISSUES/COMPREHENSIVE PLAN & MASTER

PLAN CONFORMANCE:

1. Background:

a.

Cumbre Vista, a single-family detached residential neighborhood, was annexed into the
City in 2005, as part of four annexations, Powerwood No. 3 through Powerwood No. 4.
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Cumbre Vista is part of the Powerwood 3-6 Master Plan, that designates this area for
residential use at the density of 3.5 to 7.99 dwelling units per acre, approved in 2005.
Cumbre Vista was zoned R-1-6000/DF/AO (Single-Family Residential District with
Design Flexibility and Airport Overlays) in 2005.

The initial Cumbre Vista Development Plan was approved in 2005 and has been
subsequently amended four times, including this most recent amendment.

Cumbre Vista has been platted into five filings, beginning in 2006. A new plat is currently
pending.

Upon City approvals of street, utility and grading improvement plans, construction of the
project began in 2006.

The project has been and will continue to be developed in phases.

In 2007, the construction of Sorpresa Lane near the intersection of the private shared
access way, Ski Lane, which is located in the County and not a County maintained road,
commenced.

Shortly thereafter, the City was notified by the neighbors that the Sorpresa Lane
construction grading resulted in a grade separation at Ski Lane of nearly 12 feet. This
was deemed unacceptable. The neighbors also claimed that the project also destroyed
a long standing private access easement.

Efforts failed to resolve this issue between the neighbors and the developer that would
have provided for an intersection design, when cooperation was not achieved between
the neighbors and the developer.

In 2008, the City approved the interim design and amended street plan for this
intersection.

During the time period of 2008-2010, a right-of-way plat for Sorpresa Lane was
submitted, reviewed, approved, appealed, and withdrawn, which resulted in further
failures to resolve the intersection and access easement issues.

In 2008, the developer, together with the Woodmen Heights Metro District (District),
initiated litigation and sued the neighbors to seek quiet title to the access easement and
the Court’s declaratory judgment to relocate the private access easement.

In 2010, the Court ruled that the developer and District failed to in their burden of proof
to quiet title and ruled against the claim for declaratory judgment.

In 2012, litigation continued, with a second trial, in which the Court re-affirmed its earlier
findings and ordered restoration of the private easement.

However, in 2013, the Court issued post trial rulings, which now grants approval to
vacate and relocate the private easement and accepts the interim intersection design.
This ruling is currently under appeal.

In October of 2013, the City accepted the submittal of the application for the Amendment
to the Approved Cumbre Vista Development Plan.

After project review and considering public comments, including the neighbor’s
comments, and after consulting with the City Attorney’s Office regarding plan notes and
provisions to protect the City, as well as honoring the Court’s decision, and the rights
and concerns of both the developer and the neighbors, the City Planning and
Development Staff approved the application subject to technical modification and
conditions on December 27, 2013.

The appellants filed their application for appeal within the ten-day appeal period on
January 6, 2014.

The City Planning Commission is how scheduled to hear this appeal at their regular
meeting of February 20, 2014, per City Code requirements and provisions.
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2. Appeal Issues:

1) 7.5.502: A primary purpose of a development plan is to minimize objectionable and adverse
impacts. This has been done. The appellant states that approval of the amendment will allow
the developer to permanently establish the elevation of the land underlying the private
easement. Building homes will further set this elevation and make it impossible for the Court to
order restoration. City Staff exercised diligence in reviewing the concerns of the appellants and
believes that the plan notes and provisions minimize the impact to the private easement. The
Court has issued its final decision and is now subject to a pending appeal.

The Staff decision was correct. Similar to all applications submitted and reviewed by Staff, this
application was processed in accordance with City Code provisions and policy. Applicable
submittal and checklist requirements were adhered to. Review criteria were appropriately
evaluated. Public comment was also considered. As previously stated after consulting with the
City Attorney’s Office Staff regarding plan notes and provisions to protect the City, as well as
honoring the Court’s decision, and the rights and concerns of both the developer and the
neighbors, the City Planning and Development Staff, approved the application subject to
technical modification and conditions on December 27, 2013.

The appellant has indicated that if the administrative decision stands then further litigation
involving the neighbors and the City will probably occur. This may be beyond the control of the
City at this time. Again, the City has honored the Court’s final decision and respects the
appellant’s decision to seek further relief and appeals.

The appellant states that waiting for the appeal to be decided is fair and just to all parties. Staff
has been advised that the appeal process may be lengthy and may not alter the Court’s final
decision. Waiting for the appeal process to conclude would burden the developer, and the City
has provided plan notes and provisions to address the protection of the private easement.

2) 7.7.705: Right of Way Dedication and Street Improvements. The appellant states that
Plan Note #3 on the amended development plan unfairly transfers the financial obligation to
construct Sorpresa Lane away from the developer and imposes onto the southerly landowners
who are not a party to the development of Cumbre Vista.

This plan note will be addressed as one of the conditions of approval. This note will clearly
assign the obligation, ownership and maintenance responsibilities to either the developer or
District for portions of Sorpresa Lane located only within the Cumbre Vista project. The
amended development plan notes and provisions will not require the developer to extend the
Sorpresa Lane improvements onto properties beyond his ownership and control.

The City has always insisted that the improvements to the Sorpresa Lane and Ski Lane
intersection were interim in design and construction. Further, that future development to the
lands south and east of the intersection, upon properties located within the County and subject
to the possible annexation into the City, would require modifying the interim design and
reconstructing the intersection to City standards and requirements. This will be further
evaluated only at the time of annexation and proposed development and may or may not
require full reconstruction. It is not the current responsibility of the County landowners, many of
whom are also the appellants of this appeal, to be financially obligated or to construct this
improvement at this time. This is City policy and practice.
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3) 7.7.909: Cooperation with Subdividers through eminent domain. The appellant states
that this Code section requires the City to exercise eminent domain powers to obtain rights of
way for drainage facilities. City Planning and Development Staff is not aware of any plans being
reviewed or proposed by City Engineering for drainage facilities and infrastructure that would
require the use of eminent domain. We believe that this concern is not relevant. As previously
stated, City Staff exercised diligence in reviewing the concerns of the appellants and believes
that the plan notes and provisions minimize the impact to the private easement.

4) 7.7.1103: Obligation of Landowner. The appellant states that this Code section requires
the landowners to construct all public improvements and utilities as set forth in the City Code; he
further states that this obligation runs with the land. The City agrees with this statement. This
developer and any future owner will be required to complete all public improvements and utilities
in accordance with this amendment to the approved development plan and all other City
approved plans and requirements. Again, the City believes this concern is not relevant to this
application. Unfortunately, abandoned projects are beyond the City’s control.

3. Conformance with the City Comprehensive Plan: The amendment and use is consistent with
the City Comprehensive Plan. The Plan’s 2020 Land Use Map identifies this area as a
“General Residential”.

The following City Comprehensive Plan goals, objectives and policy statements apply to this
project:

Policy LU 201: Promote a Focused, Consolidated Land Use Pattern: Locate new growth
and development in well-defined contiguous areas in order to avoid leapfrog, scattered
land use patterns that cannot be adequately provided with City services.

Strategy LU 302c: Promote Compatibility between Land Uses of Differing Intensities:
Design and develop mixed land uses to ensure compatibility and appropriate transitions
between land uses that vary in intensity and scale.

Objective LU 4: Encourage Infill and Redevelopment: Encourage infill and
redevelopment projects that are in character and context with existing, surrounding
development. Infill and redevelopment projects in existing neighborhoods make good
use of the City's infrastructure. If properly designed, these projects can serve an
important role in achieving quality, mixed-use neighborhoods. In some instances,
sensitively designed, high quality infill and redevelopment projects can help stabilize and
revitalize existing older neighborhoods.

Policy LU 401: Encourage Appropriate Uses and Designs for Redevelopment and Infill
Projects: Work with property owners in neighborhoods, the downtown, and other existing
activity centers and corridors to determine appropriate uses and criteria for
redevelopment and infill projects to ensure compatibility with the surrounding area.

Objective LU 5: Develop Cohesive Residential Areas: Neighborhoods are the
fundamental building block for developing and redeveloping residential areas of the city.
Likewise, residential areas provide a structure for bringing together individual
neighborhoods to support and benefit from schools, community activity centers,
commercial centers, community parks, recreation centers, employment centers, open
space networks, and the city’s transportation system. Residential areas also form the
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basis for broader residential land use designations on the citywide land use map. Those
designations distinguish general types of residential areas by their average densities,
environmental features, diversity of housing types, and mix of uses. Residential areas of
the city should be developed, redeveloped and revitalized as cohesive sets of
neighborhoods, sharing an interconnected network of streets, schools, parks, trails, open
spaces, activity centers, and public facilities and services.

Policy LU 501: Plan Residential Areas to Integrate Neighborhoods into the Wider
Subarea and Citywide Pattern: Plan, design, develop, and redevelop residential areas to
integrate several neighborhoods into the citywide pattern of activity centers, street
networks, environmental constraints, parks and open space, school locations and other
public facilities and services.

Strategy LU 501a: Link Neighborhood Layout and Design to a Larger Residential Area:
In master plans and in community planning areas, layout and design individual
neighborhoods to form a coherent residential area.

Policy LU 601: Assure Provision of Housing Choices: Distribute housing throughout the
City so as to provide households with a choice of densities, types, styles and costs
within a neighborhood or residential area.

Objective N _1: Focus On Neighborhoods: Create functional neighborhoods when
planning and developing residential areas. Regard neighborhoods as the central
organizing element for planning residential areas. Rely on neighborhood-based
organizations as a means of involving residents and property owners in the decision-
making process.

Objective N 3: Vary Neighborhood Patterns: Integrate a variety of housing types and
densities with amenities, services, and retail uses to generate opportunities and choices
for households. When the character, context and scale of the surrounding neighborhood
are taken into account, mixed-use developments can provide unique opportunities for
employment, shopping, housing choice, and public gathering space, while having a
positive impact on the neighborhood.

Objective CCA 6: Fit New Development into the Character of the Surrounding Area:
Often the overall character of a new development is not realized until the project is
completed. This can lead to unintended impacts and incompatible development.
Applicants for new developments need to clearly identify how their projects will fit into
the character of the surrounding area and the community as a whole with respect to
height, scale, bulk, massing, roof forms, signage, overall site design, pedestrian and
vehicular access, and relation to the public right-of-way.

Policy CCA 601: New Development Will be Compatible with the Surrounding Area: New
developments will be compatible with the surrounding land uses and will complement the
character and appearance of adjacent land uses.

It is the finding of the City Planning and Development Staff that the Cumbre Vista Development
Plan Amendment is consistent with the City’s Comprehensive Plan 2020 Land Use Map and the
Plan’s goals, objectives and policies for General Residential use.
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4, Conformance with the Area’s Master Plan: This project is located within the Powerwood
3-6 Master Plan area is designated for residential use.

It is the finding of the City Planning and Development Staff that the Cumbre Vista Development
Plan Amendment is consistent with the Powerwood 3-6 Master Plan.

5. Development Plan Amendment: The Cumbre Vista Development Plan Amendment is
consistent with the previously approved Cumbre Vista Development Plan.

Development plans are reviewed based upon the development plan review criteria found in City
Code Section 7.5.502.E.

It is the finding of the City Planning and Development Staff that the Cumbre Vista Development
Plan Amendment meets the development plan review criteria found in City Code Section
7.5.502.E.

6. Appeal Review Criteria: An appeal must substantiate the criteria for review of an appeal
of an administrative decision found in City Code Section 7.5.906.A.4.

It is the finding of the City Planning and Development Staff that the appeal fails to substantiate
the criteria for review of an appeal of an administrative decision found in City Code Section
7.5.906.A.4.

STAFF RECOMMENDATION:

Item No: 5 CPC DP 05-00092-A4MN13 — Development Plan Amendment

Deny the appeal and affirm the administrative approval of the amendment to the previously
approved Cumbre Vista Development Plan, based upon the finding that the amendment
complies with the development plan review criteria found in City Code Section 7.5.502.E and
the appeal fails to substantiate the criteria for review of an appeal of an administrative decision
found in City Code Section 7.5.906.A.4.
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APPEAL OF ADMINISTRATIVE DECISION
To
City of Colorado Springs Planning Commission

January 6, 2014

Planning Commission

City of Colorado Springs

C/O Mr. Larry Larsen

Senior Planner

City of Colorado Springs

Planning and Community Development Land Use Review
30 S. Nevada Avenue Suite 301

Colorado Springs, Colorado 80903

Regarding:  Appeal of Administrative Decision to Approve
CPC DP 05-00092-A4MN13 - Amendment to Approved Cumbre Vista
Development Plan
AR FP 13-00533 - Cumbre Vista Filing No. 4A Final Subdivision Plat
City Land Use Review Approval Date on or about December 27, 2013

Dear Mr. Larsen,

The following interested parties file this NOTICE OF APPEAL in accordance with The City of
Colorado Springs Municipal Code §7.5.906.

Bill and Maureen Marchant, 7830 Ski Lane, Colorado Springs, CO, 80924

William Howell, Trustee of the Marilyn J. Howell Trust, 7700 Ski Lane, Colorado
Springs, CO 80924, represented by David H. Krall, Esq., 501 North Nevada Avenue,
Colorado Springs, CO 80903.

Mrs. Arlene C. Nance — owner of adjacent property located at the east end of Sorpresa
Lane, represented by David H. Krall, Esq., 501 North Nevada Avenue, Colorado Springs,
CO 80903.

Darrell H. Oliver, Sr., 7860 Ski Lane, Colorado Springs, CO 80924

William M. Peck — owner of adjacent property located at 6355 Sorpresa Lane, Colorado
Springs, CO, mailing address: 13505 Palomino Creek Drive, Corona, CA 92883

FIGURE 2



CPC Agenda
February 20, 2014

Page 73

CPC Appeal of Administrative Approval of:

CPC DP 05-00092-A4MN13 and AR FP 13-00533
January 6, 2014

Page 2

The above named parties (collectively the “Neighbors™) respectfully request that final approvals
of the 2013 Amendment to the Approved Development Plan, and Cumbre Vista Filing 4A Final
Subdivision Plat be DENIED for one or more of the following reasons:

A brief history of this case:

Beginning in 2004, KF 103-CV, LLC’s predecessors in interest purchased numerous land
parcels located north of Sorpresa Lane, west of Black Forest Road, and south of Cowpoke Road.
The Cumbre Vista property was annexed into the City of Colorado Springs subject to the
Powerwood 3 and Powerwood 4 Annexation Agreements. KF 103-CV, LLC reshaped the land
area they had purchased and in the process destroyed a deeded roadway and utility easement (Ski
Lane, El Glen Lane, and Sopresa Lane) owned by neighboring property owners to the south of
the development. To create a number of premium walk-out basement lots, KF 103-CV, LLC
created a substantial elevation change at the southern border of their property which is also the
northern border of the private property owned by the Neighbors resulting in an approximate
twelve (12) feet tall cliff at the intersection of Sorpresa Lane and Ski Lane.

The deeded roadway and utility easement recorded in 1956 granted and conveyed to all
adjacent property owners a location specific, 30-feet wide strip of land for use as a roadway and
for utility lines and underground pipes and specifically states that this conveyance is permanent,
forever and irrevocable. The metes and bounds legal description of the deeded roadway and
utility easement is specifically included as an additional parcel in some of the Neighbors” home
property deeds.

In September 2008, KF 103-CV, LLC and the Woodmen Heights Metropolitan District
(“WHMD”) initiated litigation as plaintiffs and sued the defendant Neighbors to Quiet Title to
the deeded roadway property and for Declaratory Action seeking court permission to vacate or
otherwise relocate the easements in accordance with Roaring Fork Club, L.P. v. Saint Jude's
Company, 36 P.3d 1229 (Colo. 2001). Following a week-long trial in October 2010, the trial
court ruled the Plaintiff’s failed in the burden of proof to quiet title and left open the question of
ownership in fee of the land underlying the deeded roadway and utility easement. The trail court
also ruled against the plaintiffs’ claims for declaratory judgment and issued a preliminary order
for the plaintiffs to restore the deeded roadway and utility easements to their original location
and elevation. The City of Colorado Springs was joined in the litigation by KF103 and by Mr.
Peck prior to the second trial. After the second trial in October 2012, the trial court affirmed it
earlier findings of fact and ordered partial restoration of the deeded roadway and utility
easements.

After repeatedly ruling that the Neighbors® easement rights still exist and the developers have no
legal right to take, alter, or relocate the easements, the trial court has now ignored three years of
rulings and granted himself “equitable power” to take the Neighbors’ easements because
otherwise the developer will lose anticipated profits. The trial court’s post-trial ruling is an
affront to Colorado law and endangers the rights of all Colorado property owners. If the State of
Colorado now authorizes private land developers to take private property easements rights in
direct contradiction of statutory law and established case law and without compensation to the

FIGURE 2
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CPC Appeal of Administrative Approval of:

CPC DP 05-00092-A4MN13 and AR FP 13-00533
January 6, 2014

Page 3

easement owners then all property owners need to have that clearly stated by the appeals court
and by the Colorado Supreme Court. The trial court’s post-trial rulings are being appealed to the
State Appellate Court in Denver.

Reasons why the Planning Commission should DENY final approval of this decision are as
follows:

1) §7.5.502: A primary purpose of development plan is to minimize objectionable and adverse
effects and to eliminate potential hazards of the proposed land use by proposing specific site
design solutions. At the time the original development plan was approved, the disastrous
effects of the proposed changes to the historic deeded roadway and utility easement were
hidden from the City and not shown on the development plans. Final resolution of the
Neighbors’ property easement rights and probable restoration of these easements is now
pending appellate court decisions. The City is now fully aware of the immense negative
impact that may potentially result if the City allows utility or roadway construction on or
near the historic easements and then the appellate courts rules in favor of the Neighbors and
orders restoration of Ski Lane and/or El Glen. We believe that by allowing this amendment
to the Development Plan to go forward and approval of Filing 4A Final Plat to proceed, it
will allow the homebuilder and developer to permanently establish the elevation of the land
underlying the easement owned by the Neighbors. The fact that no lots will encroach on the
easement is not relevant. Building homes adjacent to the easement will forevermore set the
elevation of the easement and may make it impossible for the court to order restoration. We
believe restoration is the only just resolution to the litigation initiated by KF103.

a. Administrative decision is incorrect because the amendment to the Development
Plan and approval of Filing 4A Final Plat do not comply with the intent of §7.5.502
and fail to minimize objectionable and adverse effects of new construction that is not
compatible with the deeded roadway and utility easement that is the subject of the
protracted litigation initiated by KF103. The degree and extent of the incompatibility
is not known and cannot be known until such time as the appeal phase of the litigation
is complete.

b. Adverse Impacts of allowing administrative approval to stand: Allowing
administrative approval of Cumbre Vista Filing 4A and the Amendment to the

Development Plan to proceed at this time, in all probability, will result in new and
additional litigation between the new innocent homebuyers and the City.
Furthermore, if restoration of the easements cannot be ordered by the appellate courts
due to actions by the City to approve construction during the litigation appeal phase,
the Neighbors will file an inverse condemnation action against the City for the
unlawful taking of our easement rights.

c. Benefits of denying administrative approval: KF103 initiated the litigation against
the Neighbors and in doing so placed the legal status of the roadway easements in the
jurisdiction of the courts. The City is a party to the litigation. It is fair and just that
KF103, the City, the Neighbors, and all other parties in the litigation must now wait
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for completion of the litigation process before any construction may proceed which
can alter the status quo of the deeded roadway and utility easements.

2) §7.7.70S Right of Way Dedication and Street Improvements: Plan/Plat Note 3 on the
amended Development Plan as proposed by City Engineering appears to unfairly transfer the
financial obligation to construct Sorpresa Lane away from KF103 and imposes that financial
burden onto the southerly landowners who are not a party to the development of Cumbre
Vista. The Powerwood 3 and Powerwood 4 Annexation Agreements require KF103 as the
landowner to construct that portion of Sorpresa Lane that lies within their property boundary.
Plan/Plat Note 3 appears to relieve KF103 of the financial burden to construct Sorpresa Lane
and transfers KF103 financial burden to the southerly 1and owner, namely the Howell Trust.

a. Administrative decision is incorrect because the decision to transfer the financial
burden to construct City streets required as part of the Cumbre Vista development
onto adjacent landowners who have no financial interest in Cumbre Vista is clearly
unreasonable, unfair, and contrary to law.

b. Adverse Impacts of allowing administrative approval to stand: will undoubted
result in additional litigation against the City. The proposed actions by City

Engineering to force a non-party land owner to be financially liable for the
construction of the portion of Sorpresa Lane that lies within the Cumbre Vista
property is without legal justification. Clearly City Engineering made a mistake
when Mr. Dave Lethbridge entered into a binding agreement with WHMD that
waived the requirement for financial surety bonds for the construction of Sorpresa
Lane, Cowpoke Road, and Tutt Blvd. It is inconceivable for the City to now impose
the financial burden for 100% of the construction of Sorpresa Lane onto the
Neighbors.

3) §7.7.909 Cooperation with Subdividers through eminent domain: requires the City to

exercise eminent domain powers to obtain rights of way for drainage facilities. As specified
above, if the appellate court issues a ruling favorable to the Neighbor’s and orders restoration
of the deeded roadway and utility easements owned by the Neighbors after the City approves
Filing 4A and allows construction to begin on the storm sewer system, the City will have
taken intentional action that has the natural consequence of taking the Neighbors’ private
property easement rights. This appeal should be granted and the amendment denied until the
easement issue is resolved, once and for all, by the Court system.

a. Administrative decision is incorrect because it is clearly contrary to law. The use
of eminent domain powers by the City of Colorado Springs to advance the private
party interests of KF103 and Keller Homes, Inc. to construct single family homes for
private ownership and occupancy is strictly prohibited by the Constitution of the State
of Colorado Article II, Section 14, which states: “Private property shall not be
taken for private use unless by consent of the owner” subject to limited exceptions
none of which involve building single family residences for private ownership in
order to maximize profits for the land developer.
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b. Adverse Impacts of allowing administrative approval to stand: The City may be
putting itself in a position of an “illegal taking” of interest in real property and will be
subject to legal consequences for such taking.

4) §7.7.1103 Obligations of Landowner: requires the landowner to construct all public
improvements and utilities as set forth in the City Code. This obligation runs with the land
and therefore becomes the financial obligation of the future landowner if KF103 and Keller
Homes abandons the Cumbre Vista project. The attached sworn affidavit by Mr. David
Keller dated April 18, 2013 states that if houses cannot be constructed on the El Glen
easement, then completion of the Cumbre Vista Subdivision may not be viable. KF103’s
lawyer argued that unless the easements are vacated, KF103 may no longer be interested in
finishing the development. Therefore, there is a high probability that KF 103-CV, LLC and
Keller Homes, Inc. will abandon the project if the appellate court issues a ruling favorable to
the Neighbors. Construction of Filing 4A will then leave the City with the blight of another
partially built project similar to the Dublin Terrace Townhomes fiasco. If the City waits until
the litigation is resolved before granting approvals on the Cumbre Vista property east of Ski
Lane then when Keller abandons the project, the property can still be developed in a manner
beneficial not only to the City but also to the existing Cumbre Vista residents and respects
the Neighbors’ easement rights.

a. Administrative decision is incorrect because it is unreasonable in light of Keller
Homes and KF103’s clear intention to abandon the project if the appellate court
issues a ruling favorable to the Neighbors.

b. Adverse Impacts of allowing administrative approval to stand: If this appeal is
denied, and Keller Homes is allowed to build adjacent to our easement, AND the

Neighbors prevail in the appellate court, then Keller may deem the rest of the project
to be impractical. Mr. David Keller of Keller Homes stated in Court that if this
project becomes no longer feasible that he will walk away from it. The City would
then have another Dublin Townhomes fiasco on their hands.

WHEREFORE: The Neighbors pray for the Planning Commission to reverse administrative
approval of the Amendment to the Development Plan and reverse administrative approval of
Cumbre Vista Filing 4A Final Plat and DENY final approval of same until such time as the
appeals process is complete for the associated litigation regarding the deeded roadway and utility
easement that was initiated by KF103 and WHMD.

Sincerely,

DY, WY

William M. Peck

FIGURE 2
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DISTRICT COURT, EL PASO COUNTY, COLORADO
Court Address: 270 South Tejon Street

Colorado Springs, CO 80903
Phone Number: (719) 452-5000

Plaintiff(s):
WOODMEN HEIGHTS METROPOLITAN DISTRICT NO. 1,
a Title 32 Metropolitan District, et al.

V.

Defendant(s):
PRAIRIE VISTA, LLC, a Colorado limited liability company,
etal.

Third-Party Plaintiff(s):
KF 103-CV, LLC, a Colorado limited liability company, et al.

V.

Third-Party Defendant(s):
RS HOLDING COMPANY, LLC, fik/a INFINITY HOLDING
COMPANY, LLC, a Colorado limited liability company, et al.

Third-Party Plaintiff(s):

RS HOLDING COMPANY, LLC, fik/a INFINITY HOLDING
COMPANY, LLC, a Colorado limited liability company, et al.
V.

Third-Party Defendant(s):
STEVEN K. MULLIKEN, et al.

Attorneys for Plaintiff/Third-Party Plaintiff KF 103-CV, LLC:

John W. Cook, #9670

Joseph L. Lambert, #38071

HOGAN LOVELLS US LLP

Two North Cascade Avenue, Suite 1300
Colorado Springs, CO 80903

Phone Number: (719) 448-5900

Fax Number: (719) 448-5922

E-mail; john.cook@hogarnlovells.com
joseph lambert@hoganlovells.com

A COURT USE ONLY A

Case No.: 08-CV-4553

Division: 5

AFFIDAVIT OF DAVID A. KELLER

EXHIBIT

i
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STATE OF COLORADO )

) ss.

COUNTY OF EL PASO )

I, David A. Keller, being first duly sworn, state as follows:

1. | am a manager of Plaintiff/Third-Party Plaintiff KF 103-CV, LLC (*KF 103") and
President and CEO of Third-Party Defendant Keller Homes, Inc. (“Keller Homes"). | have personal
knowledge of the facts set forth in this Affidavit. | am over the age of 21, | am not under any
disability, and, If called to testify, | could competently testify concerning the statements set forth in
thls Affidavit.

2. Following the second trial In October/November 2012, the Court stated in its
November 2012 Order Re: Equitable Remedies and Judgment (“November 2012 Order”) that:

Ski Lane shall be reopened in its original dimensions within 30 days of this order and

shall connect with Cowpoke Road. Considering the equities of this situation, a new

access road may be substituted for Ski Lane when it is completed. The Neighbors

shall have the same legal 30 right of way interest in the new road as they did in Ski

Lane. The right of way interest in their portion of Sorpresa Lane shall conform to its

new 20' dimensions. A permanent intersection shall be installed to connect the

restored Sorpresa either with Ski Lane or the new connecting road in accordance

with Mr. Slatter’s proposal.

KF 103, Keller Homes, and the other parties held responsible for the Court's restoration order
understood the Courl's references to a “new access road” in the November 2012 Order were to
DeAnza Peak Trail, which Mr, Gerrit L. Slatter, PE, had described during his testimony at the second
trial. KF 103 and Keller Homes thus believed that the Court had approved of Mr. Slatter's proposal
to substitute DeAnza Peak Trail for Ski Lane/El Glen as part of the overall partial restoration plan
ordered by the Court in the November 2012 Order.

3. Following the issuance of the November 2012 Order, KF 103 and Keller Homes
promptly proceeded to ensure that DeAnza Peak Trail would be constructed and opened for the
Neighbors’ use “within 30 days” of the November 2012 Order as ordered by the Court. DeAnza

Peak Trail is a completely safe and fully drivable dirt road, very similar to the roads existing

throughout the Cumbre Vista Subdivision (“Subdivision™) prior to the development of the Subdivision.

WCS - 022949/000004 - 185181 v!
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KF 103 had to sacrifice two lots for Sorpresa Lane to connect directly with Cowpoke Road via
DeAnza Peak Trail. The combined fair market value of these two lots is approximately $120,000.

4 Based on the construction of DeAnza Peak Trall as a direct road from Sorpresa Lane
to Cowpoke Road and the future development of Gilpin Peak Drive (the “new” Ski Lane), the
Neighbors now have two direct access roads from their properties to Cowpoke Road. There is
simply no good reason to have a “third access road” from Sorpresa Lane o Cowpoke Road.
DeAnza Peak Trail will eventually be a fully paved, dedicated, and maintained City-street.

5. The Subdivision has already been designed — and millions of dollars in development
costs have already been incurred by KF 103 - based on the assumption that El Glen would no
longer exist. If the Court mandates that El Glen remain open as an access easement, KF 103 would
be forced to incur an estimated $800,000 in addltional development costs to redesign Filings 4, 5,
and 6 of the Subdivision in order to accommodate El Glen. Furthermore, if El Glen must remain, KF
103 will lose at least twenty (20) buildable lots, which would otherwise be situated where El Glen
presently is located. These undeveloped lots have an approximate value of $600,000. In addition,
the loss of these lots would cost Keller Homes approximately $800,000 in lost profits.

6. If KF 103 and Keller Homes are forced to bear these losses, the viability of the
Subdivision to both KF 103 and Keller Homes will become highly questionable.

FURTHER AFFIANT SAYETH NOT.

\
Davig. Keller

Subscribed and sworn to before me this [2 day of April, 2013, by Davld A. Keller.

mé%_ F' nd and official seal. /
\SY\X(QP“ ........ ' :ya/”'r /ﬂ%

\)

Z
Es WOTAR, ™ ’g_; Notary Public
E w‘.'% C 0 :5
2% PUBW 5 S / /’
%, My cammissige ekpires: 3'/ Vil

//”//, Of CO\'O \\\\\\
KO
=

WCS - 022949/000004 - 135131 vI

FIGURE 2



CPC Agenda
February 20, 2014

Page 82

Hogan
Lovells

Hogan Lovells US LLP

Two North Cascade Avenue
Suite 1300

Colorado Springs, CO 80903
T +1719 448 5900

F +1 719 448 5922
www.hoganlovells.com

February 4, 2014 HECE,VED

FEB

Via E-mail to: LLarsen@springsgov.com Ftd 0.6 201
Colorado Springs

Mr. Larry Larsen, AICP Land Use Reviow

Senior Planner

City of Colorado Springs

Planning and Community Development Land Use Review
30 South Nevada Avenue, Suite 301

Colorado Springs, CO 80903

Re: Response to Application Form For Appeal Of Administrative Decision; City File Numbers:
CPC DP 05-00092-A4MN13 Cumbre Vista Development Plan Amendment and AR FP 13-
00533 Cumbre Vista Subdivision Filing No. 4 Final Subdivision Plat (the “Development Plan
Amendment and Plat”).

Dear Mr. Larsen:

We are writing on behalf of KF103-CV, LLC, a Colorado limited liability company (“KF103") in
response to the January 6, 2014 appeal filed by William Peck, Bill Marchant, Maureen Marchant,
William Howell, Darrell Oliver and Arlene Nance (collectively, the “Neighbors”), appealing the City’s
Administrative Decision to Approve the above-referenced Development Plan Amendment and Plat
(the “Appeal”). While we believe we have more than adequately addressed all of the Neighbors'
comments in our prior correspondence, we are providing this brief written statement to address the
Neighbors' specific comments set forth in their Appeal.

The Appeal stems solely from the Neighbers’ disappointment with.Judge Schwartz's final
judgment (the “Judgment”) in the District Court of El Paso County, Colorado (the “Court”) Case
No. 2008-CV-4553 (the “Lawsuit”). The Neighbors now request that the City overturn its prior
Administrative Approval of the Development Plan and Plat and prohibit any further development on
the Cumbre Vista project pending conclusion of the appellate process, all in reliance upon the
presumption that the Judgment can somehow be overturned. As the City is aware being one of the
parties to the Lawsuit, the Court issued its final Judgment following several years of discovery,
depositions, testimony, interrogatories and numerous motions from all sides, and following two trials
spanning in excess of three (3) weeks. During that process, Judge Schwartz heard testimony from
virtually every person and entity involved in the matter (including the City and each of the Neighbors)
and reviewed virtually all of the evidence submitted by all sides of the dispute. Following this lengthy
and detailed process, Judge Schwartz issued a ruling vacating the easements which are the subject
of the Neighbors' comments (the “Easements”). The Neighbors would now like to essentially re-try
the case before the Planning Commission and City Council and delay any further development
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pending completion of their appeal of the Judgment. Based upon the extreme diligence exhibited by
the Court and the lengthy and comprehensive litigation process associated with the Lawstuit, the
Neighbors’ chances of meeting their burden of proof and prevailing in their appeal are extremely
remote. As a result, the City should not, and moreover is not entitled to, further delay completion of
the Cumbre Vista development pending resolution of the Neighbors' unwarranted and ill-advised
venture into the appellate process.

With respect to the Neighbors’ specific points in their Appeal, they first contend in Item (1)
that allowing the Development Plan Amendment and Plat to go forward will permanently establish
elevations for the land underlying the Easements and make it impossible for the court to order
restoration. Again, the Easements have been vacated by the Court and no longer exist and the
Neighbors’ position once again relies upon the extremely remote chance of success on appeal.
Moreover, their argument is simply not correct. The overwhelming majority of the Cumbre Vista
development lying north of Sorpresa Lane is relatively flat and will not require any material changes
in elevation for either roadways or utilities. Additionally, the intersection at Sorpresa Lane and Ski
Lane, which was the subject of nearly all of the primary issues addressed in the Lawsuit, was
constructed and completed at its final elevation many years ago, including all of the planned utilities.
Lastly, Cumbre Vista Filing No. 4A (the approved plat) is located at the extreme north end of the
development on essentially flat terrain near Cowpoke Road, and the utilities and primary access to
that phase of the Cumbre Vista development will come from Cowpoke Road to the north, not the
intersection at Sorpresa Lane and Ski Lane to the south. Therefore, the proposed Development
Plan Amendment and Plat do not propose to change the existing Sorpresa Lane and Ski Lane
intersection elevations, nor do they have any material effect upon the existing elevations of the land
underlying the balance of the Easements.

In Item (1) of the Appeal, the Neighbors’ also threaten the City with litigation, contending that
by allowing the Development Plan Amendment and Plat to go forward, the City will somehow be
participating in an inverse condemnation action and an unlawful taking of the Neighbors' Easement
rights. Again, the Easements have been vacated and no longer exist, and there can be no taking of
rights that no longer exist. Moreover, the Court further ruled in its Judgment that “....[the
Neighbors] shall not be entitled to any compensation for said vacation.” Thus, in addition to
ruling that the Easements were vacated, the Court further found that the Easements had no value.
This determination was based upon the fact that the streets adjacent to and within the Cumbre Vista
development provide the Neighbors with access rights far superior to the dirt trails comprising the
vacated Easements. In fact, the Neighbors now have much better access in virtually every direction
than ever existed in the past. The City's approval of the Development Plan Amendment and Plat
cannot be argued to constitute a taking of rights that no longer exists, and according to the Court's
final Judgment, compensation for the Easements would not be appropriate in any case.

In Item (2) of the Appeal, in addition to further threatening the City with litigation, the
Neighbors complain that certain southern adjacent property owners may have to pay for the final
extension of Sorpresa Lane eastward from its terminus near Ski Lane. Aside from the fact that the
Neighbors' properties are not located within the City of Colorado Springs, the City has already
determined the public streets which KF103 is required to construct in connection with this
development, and KF103 has to date met all of those obligations. Should the Neighbors’ property
ever be annexed into the City of Colorado Springs, then upon such annexation and at the time of
future development of that property, the City will no doubt determine who best to properly pay for
any requisite street improvements necessary to accommodate that development. There is certainly
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nothing unusual about a developing property owner having to construct public streets adjacent to
and within its development, and KF103 has fulfilled all of its obligations to construct public
improvements associated with its development, including construction of the overwhelming majority
of Sorpresa Lane which the Neighbors now use on a daily basis and benefit from at virtually no cost
to them.

In ltem (3) of the Appeal, the Neighbors again rely upon the unlikely success of appealing
the Judgment, and again threaten the City with litigation for taking private property Easement rights
without compensation. Again, the Easements have been vacated by the Court and no longer exist,
and the City cannot be found to have taken private property rights that no longer exist. The City is
entitled to rely upon the Court’s final Judgment formally vacating the Easements and City should not
be required to, and moreover is not entitled to, hold up approval of the Development Plan
Amendment and Plat pending an appeal of the Judgment. As pointed out in our earlier
correspondence, the Neighbors' are essentially asking the City to do what the Court refused to do,
which is to provide injunctive relief, without requiring the posting of a bond, and preclude further
development of Cumbre Vista pending resolution of their appeal. The Court refused to issue this
relief, and the City should not now entertain the Neighbors' request for the same relief in direct
contravention of the Court’s Judgment.

ltem (4) suggests, as with prior letters to the City, that KF103 somehow intends to abandon
the project. As stated in our earlier correspondence, the City can rest assured that KF103 remains
committed to proceeding with completion of the project as shown in the Development Plan
Amendment and Plat.

As the City is aware, in response to the Neighbors’ concerns and as an accommodation,
KF103 has agreed to restrict the lots subject to the vacated Easements by way of a “Note” in the
Development Plan Amendment, which “Note” provides that those lots will not be improved until such
time as the Neighbors’ appeal is denied. Once the appeal of the Judgment is denied, KF103 will
proceed with building upon those restricted lots. If the Neighbors’ appeal is somehow miraculously
successful, which it won't be, KF103 will continue to leave the lots within the Easement areas
unimproved and passable as required by that “Note,” and the Neighbors will once again have the
right, should they so choose, to drive over dirt paths rather than using the newly paved streets within
the Cumbre Vista development. It is clear, however, that the Neighbors’ desire to drive on dirt paths
rather than on newly paved roads is not the motivating factor behind their actions. Rather, the
Neighbors’ intent has been and to date remains solely to delay completion of the Cumbre Vista
development until such time as KF103 or some other entity is forced to pay them a sufficient amount
of money. In fact, in the Court's most recent order regarding the payment of costs in the Lawsuit,
the Court paraphrases a statement by Mr. Peck expressing his belief that “the developers would
be forced to buy him out” Judge Schwartz further noted in his order that “Forcing the
developers to pay inflated prices for the Neighbors’ properties has been a consistent theme
throughout this case.” Thus, the Neighbors’ intent through this entire process has been made
patently clear, and that intent has precious little to do with preserving their rights under the vacated
Easements.
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We are hopeful this letter adequately addresses the Neighbors' points in their Appeal, and
we would be happy to speak with you further regarding any of the issues addressed herein.

Sincerely,

St hred

David W. Isbell

cc: Dave Keller (via e-mail)
Dave Mersman (via e-mail)
Thomas J. Florczak, Esq. (via e-mail)
Shane White, Esq. (via e-mail)
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STAFF: MICHAEL SCHULTZ

FILE NO.:
CPC UV 13-00129 — QUASI-JUDICIAL

PROJECT: 623 N. SPRUCE STREET
APPLICANT: OLIVER E. WATTS, INC.

OWNER: HELEN COLLIER TRUST
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PROJECT SUMMARY:

1.

Project Description: The applicant is requesting to legalize the use of the home as a
triplex (multi-family residential) on the subject property located at the southeast corner of
N. Spruce Street and W. Willamette Avenue. The current and surrounding zoning of the
property is R-2 (Two-family Residential).

Approval of the use variance would allow the structure in this R-2 (Two-Family
Residential) zone district to be used for multi-family residential of up to three (3) dwelling
units.

2. Applicant’s Project Statement and Site Plan: (FIGURES 1 & 2).
3. Planning and Development Department’'s Recommendation: Staff recommends denial of
the application.
BACKGROUND:
1. Site Address: The site is addressed as 623 N. Spruce Street and is located at the
southeast corner of N. Spruce St. and Willamette Ave.
2. Existing Zoning/Land Use: The property is currently zoned R-2 (Two-Family Residential).
The home is currently being used as a triplex.
3. Surrounding Zoning/Land Use: North: R-2/Religious Institution and Single-family
Residential
South: R-2/Single-family Residential
East: R-2/Single-family Residential
West: R-2/Single-family Residential
4. Comprehensive Plan/Designated 2020 Land Use: General Residential
5. Annexation: The property was annexed in 1872 as a part of the original Town of
Colorado Springs Annexation.
6. Master Plan/Designated Master Plan Land Use: The Westside Plan, adopted in January,
1980, designates the land use as “Residential Low Density.”
7. Subdivision: Loomis Addition
8. Zoning Enforcement Action: None
9. Physical Characteristics: Property is developed with an existing residential triplex and

off-street parking.

STAKEHOLDER PROCESS AND INVOLVEMENT:

The public process included posting the site and sending postcards to 104 property owners
within 500 feet including notification to the Organization of Westside Neighbors (OWN) and
members of the press (Westside Pioneer).

Staff did not receive any written correspondence from property owners following the notification
process. Staff did talk with Welling Clark, President of OWN concerning the proposal to clarify
guestions about the property.

Prior to the City Planning Commission hearing, the site will be posted and postcards mailed
once again.
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ANALYSIS OF REVIEW CRITERIA/MAJOR ISSUES/COMPREHENSIVE PLAN & MASTER
PLAN CONFORMANCE:

1. Review Criteria / Design & Development Issues:

The subject building is located within an R-2 (Two-family Residential) zone district and
according to information provided by the applicant from the El Paso County Assessor’s Office,
the property has been used as a triplex since at least 1998 (FIGURE 3). Staff has investigated
the use of the property and provides the following information:

Structure/Lot information:

Home constructed: 1919

Bedrooms: 4

Bathrooms: 3

Living Area: 2,449

(Above information from El Paso County Assessor’s Office)
e Provided parking: 6 stalls

Zoning information/history:
e 1968 - Earliest modern zoning map: R-3 (Two-family Residential),
The Zoning Code in 1968 did allow for conversions of structures to multi-family but only
if the unit was 2,400 square feet or larger, there was no physical addition to the dwelling,
and the conversion was approved by the building official; based on the below
information, it does not appear this occurred with the property.

e In 1980 the Zoning Code was amended with the above exception struck from the Code.
Zoning maps amended removing the R-3 zone district; subject area remained as a two-
family zone but now under current R-2 zoning standards.

Use History for 623 N. Spruce St. based on Assessor card information (FIGURE 3)

e 1976 — The County Assessor's card implies a “Triplex” in the design notes but staff
believes this was only an update to the records; under “Other Items and Remarks” the
property is noted as having a “front unit” and “rear unit”.

e 1981 — Assessor’s card notes, “Fire damage repaired 100% no changes to hse (house)
or lot”.

e 1998 — Assessor’s card notes “prop. (property) has (3) units” and later notes “triplex”.

e 2000 — Assessor’s Office notes sale of property to William & Helen Collier.

Use History for 623 N. Spruce St. based Polk Directory (Polk Directories assembled business
and household data on almost a yearly basis; the directories can be found in the Pikes Peak
Library)
e 1921 to 1956 — Directory lists property as having only a single unit.
1957 — 1960 — Lists property as having a “rear” unit (duplex).
1965 & 1967 — No second unit listed.
1970 — Directory has the addresses of “623 and 623%2"appear in the listing.
1975 — 2 addresses listed.
1980 — Single address again only listed.
1993 — Address not listed (however 622 N. Spruce St. listed having 3 units (typo?)).
1996 — Polk lists a single unit.
1998, 1999, 2000 & 2001 — Polk lists 3 units.
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e 2002 — Polk lists 3 units; William & Helen Collier listed as being residents of unit for
previous 5 years.

2006 — Polk lists 3 units; Colliers’ no longer listed as residents.

2011 - Single unit listed.

2012 — Single unit listed.

2013 — Polk lists 3 units

(It should be noted that the Polk Directory is for reference purposes only and is not intended to
provide census type data or a wholly accurate account of the household conditions; but it does
provide enough historical background to compare with other information for staff to make an
educated determination).

It is staff’'s determination that the home is not a legal non-conforming use and was illegally
converted into a 3-unit dwelling on or around 1998, possibly prior to the Colliers’ purchasing the

property.

There are three (3) criteria for granting a use variance as outlined in City Code Section
7.5.803.B. All three criteria must be met in order to support the request:

1. That there are exceptional or extraordinary circumstances or conditions
applicable to the property involved or to the intended use of the property that do
not apply generally to the property or class of uses in the same zone so that a
denial of the petition would result in undue property loss; and
The applicant has not been able to demonstrate to staff that the property carries any
extraordinary or exception physical conditions that may differ from the immediate
neighborhood. The applicant argues that the home was constructed in 1919 and an
addition was added in 1939 and claims the Assessor listed the property as a triplex since
1966. Staff believes the Assessor’s card was later amended (possibly in 1998) noting
three units that existed on the property after noting recent building permits and
alterations.

2. That such a variance is necessary for the preservation and enjoyment of a
property right of the petitioner; and
The petitioner is currently attempting to sell the property in which the buyer and lender
are requesting the petitioner demonstrate the legal standing of the property. An
approval of the use variance would allow the petitioner to preserve the “value” of the
additional (third) unit as when the property was purchased in 2000.

3. That such variance will not be detrimental to the public welfare or convenience
nor injurious to the property or improvements of other owners of property.
The property is squarely located within an R-2 (Two-family Residential) zone district
(FIGURE 4) with most of the homes being largely single-family residential (it appears
very few contain more than one dwelling unit). Although staff supports additional density
in and around the Westside, the zoning limits additional density in this area to two
dwelling units on a single property.

It is staff's position that the applicant has not been able to demonstrate sufficient hardship
relating to the above criteria in order to support the use variance. In addition, staffs own
research has determined that although the property may have been converted to a duplex in or
around the early 1970’s, it was not until the late 1990’s when a third dwelling unit was added.
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The current Zoning Code was adopted in 2001, but the basis of today’s Code was taken from
the adoption of the 1980 Zoning Code, neither of which allowed for the use of a triplex within the
R-2 zone district.

Staff's recommendation would be for the property to be brought into compliance by eliminating
one of the dwelling units by removing the kitchen appliances, thus creating a duplex, no later
than 18 months after the final disposition of this application. The Code definition of a “dwelling
unit” includes the provision of a “kitchen and sanitary facilities”; the removal of the kitchen would
constitute the elimination of one of the dwelling units. (See FIGURE 5 for full Zoning Code
definitions).

Should the Planning Commission disagree with staff's recommendation, the applicant should
address the following technical and informational modifications on the development plan:

1. Label the parking dimensions of each parking stall.

2. Note the width of the drive near the alley.

2. Conformance with the City Comprehensive Plan:

Policy N 201: Protect Established and Stable Neighborhoods

Protect the character of established and stable neighborhoods through neighborhood planning,
assistance to neighborhood organizations, and supportive regulatory actions.

Strategy N 201c: Evaluate Land Use Proposals Recognizing Anticipated Changes to
Neighborhood Conditions

Evaluate land use proposals in existing, stable neighborhoods on the basis of projected
changes in scale, traffic patterns, intensity of use, pedestrian orientation, and relationship of the
site to adjacent development.

Strategy LU 502e: Locate Higher Density Housing as a Transition and Buffer to Residential
Areas

Locate higher density housing in relation to activity centers and gradually decrease the density
of that housing as a transition and buffer to the surrounding residential areas.

It is the finding of the Land Use Review Division that the use variance will not substantially
conform to the City Comprehensive Plan’s goals and objectives. This area is single-family
residential and not in a transitional zone or next to commercial uses that would warrant higher
density.

3. Conformance with the Area’s Master Plan:

The property is within The Westside Plan, formally adopted by City Council in January, 1980.
The plan shows this area as “Residential Low Density”. Within the Westside Plan there are
identified subareas and land use recommendations for those areas; the subject property is
located within the Near West Residential subarea. The recommendation for this area is to
“reinforce the intent of the original plan by endorsing the following proposal: preserve the single-
family character and land use”.

It is the finding of the Land Use Review Division that the use variance will not substantially
conform to the Area’s Master Plan.
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STAFF RECOMMENDATION:

Item No: 6 CPC UV 13-00129 — Use Variance

Deny the use variance for 623 N. Spruce Street to legalize an existing triplex (multi-family)
dwelling located within an R-2 (Two-family Residential) zone district based on the finding that
the use variance does not comply with the review criteria in City Code Section 7.5.803.B. In
addition, the property shall be brought into compliance by eliminating at least one of the units

(by the removal of a kitchen) no later than 18 months after the date of final disposition of this
application.
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OLIVER E. WATTS PE-LS
OLIVER E. WATTS, CONSULTING ENGINEER, INC.
CIVIL ENGINEERING AND SURVEYING

614 ELKTON DRIVE

COLORADO SPRINGS, COLORADO 80907

(719) 593-0173
FAX (719) 265-9660
CELL (719) 964-0733
olliewatts@aol.com
Celebrating over 34 years in business

November 11, 2013

City Planning Department
30 South Nevada Ave.

Suite 105,

Colorado Springs, CO 80903

ATIN: Erin McCauley
SUBJECT: Use Variance 623 N. Spruce

Ms. McCauley,

623 N. Spruce is a 2600 SF multi-family residence. Currently it house three separate occupants.
The site is zoned R-2 (two-family residential), the Assessor’s Parcel No.: 74124-15-003. The
existing lot size is 7500 sf, which exceeds the minimum allowed by the zone. All utilities, curb,
gutter and sidewalk are in to serve the site. The original portion of the residence was constructed
in 1919 according to Assessor’s office records. The house has been added onto over the years.
Said Assessor’s office records extend back only to 1966; at which time the use for this site was
listed as tri-plex.

We ask the City to grant a Variance: Allow a tri-plex use in an R-2 zone, based on the above.
The site has been a tri-plex since at least 1966. The current use will continue. There have been no

injurious effects on the surround community due to said use.

Please contact our office if we may provide further information on this request.

Oliver E. Watts, sulting Engineer, Inc.

BY:
Erik S. Watfs, Autberized Representative

FIGURE 1
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FIGURE 2
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Zoning Code definitions:

DWELLING UNIT: Any room or group of rooms, including a kitchen and sanitary
facilities, located within a building and forming a single habitable area with facilities that
are used or intended to be used for living, sleeping, cooking and eating.

KITCHEN: A room with the necessary facilities to store, prepare, and cook food that
includes a two hundred twenty (220) volt outlet for an electric stove or connection for a
gas or propane stove.

FIGURE 5
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APPENDIX

Development Application Review Criteria

DEVELOPMENT PLAN IN A STREAMSIDE OVERLAY ZONE

7.3.508 (C): DEVELOPMENT PLAN REVIEW CRITERIA:

C. Development Plan Review Criteria: The purpose of this section is to prescribe criteria to
be used to review and evaluate development projects located within streamside overlay
areas. In addition to the development plan review criteria as set forth in article 5, part 5,
section 502 of this chapter, all development plans submitted for review for property
wholly or partially contained within the streamside overlay zone shall be consistent with
the recommendations of the 1) streamside design guidelines manual, 2) the
development project’s land suitability analysis and 3) shall conform with the following
streamside development plan review criteria:

1.

Has natural landform been maintained within the overlay area and does
grading conform to the specific grading limitations of the streamside
ordinance as well as all other City grading and filling regulations?

Does the development incorporate the stream ecosystem into the project
design and complement the natural streamside setting? Has the project
been designed to link and integrate adjacent properties with the stream
corridor using access ways, creek front plazas, employee recreational
areas or other site planning and landscaping techniques which include
the stream corridor as an amenity?

Has the project been designed to minimize impact upon wildlife habitat
and the riparian ecosystem which exists on or adjacent to the site? Does
the project design protect established habitat or any known populations of
any threatened or endangered species or species of special concern?

Have existing or potential community trail networks and other recreational
opportunities been identified and incorporated into the project design?

Has the project been designed to protect the subject property from
potential flood damage and to accommodate flood storage and
conveyance needs?

Have all significant natural features within the project streamside area
been identified, and has the project been designed to minimize the impact
on these features?
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10.

11.

Does the project identify and implement the recommendations of any
approved subarea plans (such as the City Greenway master plan, City
open space plan or a specific drainage basin planning study) and of any
approved public works projects and habitat conservation plans?

Does the project design:

a. Implement a riparian buffer of specified width between the
developed portions of the site and the adjacent waterway to assist
in preventing point and non-point source pollutants and sediment
from entering the waterway?

b. Exclude impervious surfaces from the inner buffer zone and meet
imperviousness restrictions across the entire overlay?

C. Incorporate all stormwater best management practices required by
City Engineering throughout the developed site and adjacent to
the buffer to encourage onsite filtration of stormwater and protect
water quality?

d. Incorporate visual buffer opportunities of the stream between
identified existing and/or proposed projects on opposing sides of
the stream?

Are inner and outer buffer zone landscaping standards met? Have
disturbed areas been revegetated to minimize erosion and stabilize
landscape areas and does the project landscaping design specify plants
selected from the riparian plant communities as set forth in appendix A of
the landscape policy manual? Does the proposal meet all other
requirements of the City’s Landscape Code?

Have stream bank and slope areas been identified (particularly those over
fifteen percent (15%) slope)? Has the disturbance to these areas and
any protective or stabilizing vegetative cover been minimized? Does the
plan provide for the suitable revegetation and stabilization of any
disturbed areas?

Have opportunities to reclaim the drainageway been identified and
implemented where practical? For this criterion, reclamation constitutes
any action that improves the quality of that drainageway visually,
functionally or recreationally, and brings that drainageway into a more
natural condition.

Judgment of the above criteria shall be made using the project
justification statement submitted with streamside development plan
applications which shall include a narrative discussion of how each of the
streamside development plan review criteria have been considered and
applied in the design of the project and should demonstrate consistency
with the opportunities and constraints identified in the project’s land
suitability analysis. This requirement may be satisfied by the written
summary submitted with the land suitability analysis if that summary has
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been broadened to include analysis of the streamside development plan
review criteria. (Ord. 07-179)
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PUD ZONE CHANGE REVIEW CRITERIA:
7.3.603: ESTABLISHMENT AND DEVELOPMENT OF A PUD ZONE:

A. A PUD zone district may be established upon any tract of land held under a single
ownership or under unified control, provided the application for the establishment of the
zone district is accompanied by a PUD concept plan or PUD development plan covering the
entire zone district which conforms to the provisions of this part.

B. An approved PUD development plan is required before any building permits may be issued
within a PUD zone district. The PUD development plan may be for all or a portion of the
entire district. The review criteria for approval of the PUD concept plan and approval of a
PUD development plan are intended to be flexible to allow for innovative, efficient, and
compatible land uses. (Ord. 03-110, Ord. 12-68)
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7.3.606: REVIEW CRITERIA FOR DEVELOPMENT PLAN:

A PUD development plan for land within a PUD zone shall be approved if it substantially
conforms to the approved PUD concept plan and the PUD development plan review criteria
listed below. An application for a development plan shall be submitted in accord with
requirements outlined in article 5, parts 2 and 5 of this chapter. Unless otherwise specified by a
development agreement, the project shall be vested by the PUD development plan in accord
with section 7.9.101 and subsection 7.5.504(C)(2) of this chapter.

A. Consistency with City Plans: Is the proposed development consistent with the
Comprehensive Plan or any City approved master plan that applies to the site?
B. Consistency with Zoning Code: Is the proposed development consistent with the intent and
purposes of this Zoning Code?
C. Compatibility Of The Site Design With The Surrounding Area:
1. Does the circulation plan minimize traffic impact on the adjacent neighborhood?
2. Do the design elements reduce the impact of the project's density/intensity?
3. Is placement of buildings compatible with the surrounding area?
4. Are landscaping and fences/walls provided to buffer adjoining properties from
undesirable negative influences that may be created by the proposed development?
5. Are residential units buffered from arterial traffic by the provision of adequate setbacks,
grade separation, walls, landscaping and building orientation?
D. Traffic Circulation:
1. Isthe circulation system designed to be safe and functional and encourage both on and
off site connectivity?
2. Will the streets and drives provide logical, safe and convenient vehicular access to the
facilities within the project?
3. Will adequately sized parking areas be located to provide safe and convenient access,
avoid excessive parking ratios and avoid expanses of pavement?
4. Are access and movement of handicapped persons and parking of vehicles for the
handicapped appropriately accommodated in the project design?
5. As appropriate are provisions for transit incorporated?
E. Overburdening Of Public Facilities: Will the proposed development overburden the
capacities of existing and planned streets, utilities, parks, and other public facilities?
F. Privacy: Is privacy provided, where appropriate, for residential units by means of staggered
setbacks, courtyards, private patios, grade separation, landscaping, building orientation or
other means?
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G. Pedestrian Circulation:

1. Are pedestrian facilities provided, particularly those giving access to open space and
recreation facilities?

2. Will pedestrian walkways be functionally separated from vehicular ways and located in
areas that are not used by motor vehicles?

H. Landscaping:

1. Does the landscape design comply with the City's landscape code and the City's
landscape policy manual?

2. The use of native vegetation or drought resistant species including grasses is
encouraged. The City's landscape policy manual or City Planning's landscape architect
can be consulted for assistance.

I.  Open Space:

1. Residential Area:

A. Open Space: The provision of adequate open space shall be
required to provide light, air and privacy; to buffer adjacent properties; and to
provide active and passive recreation opportunities. All residential units shall
include well designed private outdoor living space featuring adequate light, air
and privacy where appropriate. Common open space may be used to reduce the
park dedication requirements if the open space provides enough area and
recreational facilities to reduce the residents' need for neighborhood parks.
Recreational facilities shall reflect the needs of the type of residents and
proximity to public facilities.

B. Natural Features: Significant and unique natural features, such
as trees, drainage channels, slopes, and rock outcroppings, should be preserved
and incorporated into the design of the open space. The Parks and Recreation
Advisory Board shall have the discretion to grant park land credit for open space
within a PUD development that preserves significant natural features and meets
all other criteria for granting park land credit.

2. Nonresidential And Mixed Use; Natural Features: The significant natural features of the
site, such as trees, drainage channels, slopes, rock outcroppings, etc., should be
preserved and are to be incorporated into the design of the open space.

J. Mobile Home Parks: Does a proposed mobile home park meet the minimum standards set
forth in the mobile home park development standards table in section 7.3.104 of this article?
(Ord. 03-110; Ord. 03-190, Ord. 12-68)
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7.5.502 (E): DEVELOPMENT PLAN REVIEW CRITERIA:

E. Development Plan Review Criteria: A development plan shall be reviewed using the criteria
listed below. No development plan shall be approved unless the plan complies with all the
requirements of the zone district in which it is located, is consistent with the intent and
purpose of this Zoning Code and is compatible with the land uses surrounding the site.
Alternate and/or additional development plan criteria may be included as a part of an FBZ
regulating plan.

10.

11.

12.

Will the project design be harmonious with the surrounding land uses and
neighborhood?

Will the proposed land uses be compatible with the surrounding neighborhood? Will the
proposed development overburden the capacities of existing streets, utilities, parks,
schools and other public facilities?

Will the structures be located to minimize the impact of their use and bulk on adjacent
properties?

Will landscaping, berms, fences and/or walls be provided to buffer the site from
undesirable views, noise, lighting or other off site negative influences and to buffer
adjacent properties from negative influences that may be created by the proposed
development?

Will vehicular access from the project to streets outside the project be combined, limited,
located, designed and controlled to channel traffic to and from such areas conveniently
and safely and in such a manner which minimizes traffic friction, noise and pollution and
promotes free traffic flow without excessive interruption?

Will all the streets and drives provide logical, safe and convenient vehicular access to
the facilities within the project?

Will streets and drives within the project area be connected to streets outside the project
area in such a way that discourages their use by through traffic?

Will adequately sized parking areas be located throughout the project to provide safe
and convenient access to specific facilities?

Will safe and convenient provision for the access and movement of handicapped
persons and parking of vehicles for the handicapped be accommodated in the project
design?

Will the design of streets, drives and parking areas within the project result in a minimum
of area devoted to asphalt?

Will pedestrian walkways be functionally separated from vehicular traffic and landscaped
to accomplish this? Will pedestrian walkways be designed and located in combination
with other easements that are not used by motor vehicles?

Does the design encourage the preservation of significant natural features such as
healthy vegetation, drainage channels, steep slopes and rock outcroppings? Are these
significant natural features incorporated into the project design? (Ord. 94-107; Ord. 95-
125; Ord. 01-42; Ord. 02-64; Ord. 03-74; Ord. 03-157; Ord. 09-50; Ord. 09-78)
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7.5.603 (B): ESTABLISHMENT OR CHANGE OF ZONE DISTRICT BOUNDARIES:

B: A proposal for the establishment or change of zone district boundaries may be approved
by the City Council only if the following findings are made:

1. The action will not be detrimental to the public interest, health, safety, convenience or
general welfare.

2. The proposal is consistent with the goals and policies of the Comprehensive Plan.

3. Where a master plan exists, the proposal is consistent with such plan or an approved
amendment to such plan. Master plans that have been classified as implemented do
not have to be amended in order to be considered consistent with a zone change
request.

4. For MU zone districts the proposal is consistent with any locational criteria for the
establishment of the zone district, as stated in article 3, "Land Use Zoning Districts",
of this Zoning Code. (Ord. 94-107; Ord. 97-111; Ord. 01-42; Ord. 03-157)
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CONDITIONAL USE REVIEW CRITERIA:
7.5.704: AUTHORIZATION AND FINDINGS:

The Planning Commission may approve and/or modify a conditional use application in whole or
in part, with or without conditions, only if all three (3) of the following findings are made:

A. Surrounding Neighborhood: That the value and qualities of the neighborhood surrounding
the conditional use are not substantially injured.

B. Intent Of Zoning Code: That the conditional use is consistent with the intent and purpose of
this Zoning Code to promote public health, safety and general welfare.

C. Comprehensive Plan: That the conditional use is consistent with the Comprehensive Plan
of the City.

The approved conditional use and development plan shall be binding on the property until an
amendment is approved changing the use of the property. Except as otherwise recommended
by the Planning Commission, the development of a conditional use shall conform to the
applicable regulations of the district in which it is to be located. (Ord. 80-131; Ord. 82-247; Ord.
91-30; Ord. 94-107; Ord. 01-42)
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USE VARIANCE REVIEW CRITERIA:
7.5.803 (B): CRITERIA FOR GRANTING A USE VARIANCE:

The following criteria must be met in order for a use variance to be granted:

1. That there are exceptional or extraordinary circumstances or conditions applicable to
the property involved or to the intended use of the property that do not apply
generally to the property or class of uses in the same zone so that a denial of the
petition would result in undue property loss; and

2. That such variance is necessary for the preservation and enjoyment of a property
right of the petitioner; and also

3. That such variance will not be detrimental to the public welfare or convenience nor
injurious to the property or improvements of other owners of property.
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7.5.906 (A)(4) : CRITERIA FOR REVIEW OF AN APPEAL OF ADMINISTRATIVE DECISION:

4. Criteria For Review Of An Appeal Of An Administrative Decision: In the written notice, the
appellant must substantiate the following:

a. lIdentify the explicit ordinance provisions which are in dispute.

b. Show that the administrative decision is incorrect because of one or more of the
following:

(1) It was against the express language of this zoning ordinance, or
(2) It was against the express intent of this zoning ordinance, or
(3) It is unreasonable, or
(4) It is erroneous, or
(5) It is clearly contrary to law.
c. Identify the benefits and adverse impacts created by the decision, describe the
distribution of the benefits and impacts between the community and the appellant, and

show that the burdens placed on the appellant outweigh the benefits accrued by the
community.





